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STATEMENT OF QUESTIONS PRESENTED 


The Court below erred as follows: 
1. In its entry of Judgment dated December 13, 1957. 


2. In its dismissal of the complaint in Civil Action No. 
4060-56. 


3. In its refusal to grant appellants leave to amend 


their complaint. 


4. In holding that appellants’ cause of action was barred 
by the decisions of The Tax Court. 


5. In its denial of appellants' Amended Motion for Sum- 
mary Judgment. 
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UNITED STATES COURT OF APPEALS 


For The District Of Columbia Circuit 


No. 14, 341 


PURITAN CHURCH BUILDING FUND, 
HARRISON PARKER and EDITH S$. PARKER, 
TRUSTEES, 


Appellants, 
v. : 
UNITED STATES OF AMERICA, ET AL., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT court 
FOR THE DISTRICT OF COLUMBIA : 


BRIEF FOR APPELLANTS | 


JURISDICTIONAL STATEMENT 


The judgment of the United States District Court was entered on 
the 13th day of December, 1957 (App., p. 11). The jurisdiction of the 
Court is invoked under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


This is an appeal from a judgment entered in the United States 
District Court for the District of Columbia (App., p. 11). 
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On April 18, 1950, the Puritan Church - the Church of America, 
declared to the Commissioner of Internal Revenue, under oath, its . 
established status as an income-tax exempt religious organization within 
the meaning of Section 101 (6) of the 1939 Internal Revenue Code (Sec. : 
501 (c) (3), 1954 Code), by filing with the Collector at Chicago its 
income-tax exemption affidavit, on the form prescribed by the Com- 
missioner. (Tax Court Record, page 952). 


Thereafter, on September 28, 1951, The Tax Court of the United 
States in its decision dated September 28, 1951, found: 


1. That the Puritan Church - the Church of America, | 
was not a religious organization within the mean- 
ing of Section 101 (6) of the 1939 Internal Revenue 
Code (Tax Court Record, page 975); 


2. That the Puritan Church Building Fund, in the 
custody of the Greenwich Trust Company at Green- 
wich, Connecticut, was a transferee of the said 
Puritan Church; 


3. That all the donations in that trust fund, "ear- 
marked" either Puritan Church Bible or Puritan 
Church Building Fund by the sender (trs. Tax 
Court Case 25701, trs. page. 559), were tax- 
able income of the Puritan Church - the Church 
of America within the meaning of Section 22A 
of the 1939 Internal Revenue Code. 

(Upon the simple request of an agent of the United States Govern- 
ment, the Puritan Church furnished a copy of its bank statement to 
John W. Burns, Revenue Agent. Mr. Burns added up the "deposit" 
items on that statement, disregarded the "withdrawals" in juxtaposition 
on the same bank statement, and, without consulting his superiors, 
made the sum total of the deposits, $319, 524, plus 50% for fraud, plus 
25% for not having made a return, his idea of a proper income-tax 
assessment against the income-tax exempt Puritan Church (trs. pages 
180, 192, 239, 298, 467, 473, 787, 790). 


The Tax Court in its decision dated September 28, 1951, upheld 
John W. Burns’ personal income-tax assessment; the United States 
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Court of Appeals for the District of Columbia Circuit, in a per curiam 
opinion, upheld the decision of The Tax Court; the Supreme Court of 
the United States denied certiorari.) 


On July 11, 1955,aftertheir Pyrrhic victory in all the courts, the 
appellees started another law suit in the United States District Court 
at Washington, D. C., numbered 3023-55, to collect from the appel- 
lants and from its trustees as individuals, $319, 524. 14 that had been 
settled by the United States Supreme Court with a judgment against the 
appellants; this judgment had been reduced to $195, 496 by payments upon 
it of $106, 528 by the appellants and $17, 500 that had been realized by 
the Commissioner from the sale of the building site for a Puritan Meet- 
ing House owned at Washington, D. C. by the Puritan Church at Wash- 
ington, D. C. (App., p. 13); yet the new law suit by the appellees, was 
for the collection of the original $319, 524. 14. | 


| 
On October 9, 1956, thereafter, the appellants sued, in United 
States District Court Case numbered 4060-56 for the recovery of the 
money that had been taken from the trust account of the appellants in 
the Greenwich Trust Company and applied on John Ww. Burns‘ personal 
income-tax assessment against the Puritan Church (App. « Ds ZB. 
Thereafter, the appellants moved and the District Court denied the 
motion for a summary judgment against the appellees (App., p. 12). 


Thereafter, the appellees filed in the United States District Court 
their motion to dismiss the appellants' complaint in 4060-56, upon its 
plea of 'Res Judicata" by the decision of The Tax Court of the United 
States above referred to; the lower court granted the appeliees’ motion 
(App., Pp. 11). | 

After the appellees' motion to dismiss had been filed in the lower 


court, and prior to that court's determination thereof, appellants 
moved the court in accordance with Rule 15 of the Federal Rules of 


Civil procedure, for leave to amend its complaint (App. » p. 4). 
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The lower court denied this motion (App., p. 12). 


Thereafter, on November 4, 1957, the lower court granted the 
Appellants' motion to consolidate in the United States District Court, 
appellees’ litigation in C.A. No. 3023-55 against the trustees, as 
trustees of the Puritan Church Building Fund, and as individuals, 
with the appellants’ lawsuit No. 4060-56 for the recovery from the 
appellees of the money that had been taken from a trust fund in a trust 
company and applied to the income-tax debt of an income-tax exempt 
church (App., p. 12). 


The judgment of the court below denies to the appellants equal 
justice under law and leaves no alternative, except to seek in this court 
the protection of the law for a trust fund in the custody of a licensed 
trust company. 


STATUTES INVOLVED 
26 U.S.C.A. 501 (c) (3) 
26 U.S.C.A. 6901 
26 U.S.C.A. 6871 
26 U.S.C.A. 61 


SUMMARY OF ARGUMENT 


b- Bee I, 

The Puritan Church - The Church of America, having filed with 
the appellees, its certificate of exemption in accordance with the regu- 
lations of the Treasury Department, was always exempt from the 
payment of income taxes, under Section 101 (6) of the 1939 Code and 
Section 501 of the 1954 Code. That if the Commissioner wished to 
question the validity of said certificate of exemption, it was incumbent 
upon him to resort to the courts in a direct proceeding for such purpose. 
That the exemption of the Puritan Church - The Church of America, 
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transferor, likewise exempted the appellants, as transferee. 
| 


Il, | 

On November 7, 1949, at the time of the filing of their petition 
for redetermination of their tax liability as transferee, by the appel- 
lants, the Receiver for the Puritan Church - The Church of America, 
transferor, was already appointed by the Cook County Circuit Court 
of Illinois. Said Receiver was appointed on November 4, 1949, with 
full power to take over all the assets of the said transferor wherever 
located. The Tax Court was without jurisdiction of the subject matter 
to make a determination of the questions raised in said redetermination 
petition under Section 6871 of the 1954 Code. Moreover if appellants 
were legal transferees in the Tax Court, they were likewise legal trans- 
ferees in the Receivership Court in the State of Illinois. 


Il. | 
That the Tax Court having been ousted of jurisdiction of the sub- 
ject matter by virtue of Section 274 (a) of the 1939 Code, and Section 
6871 of the 1954 Code, the defense of "Res Judicata" was not available 
to the appellees. Moreover, the judgment of the lower court being 
based upon the bar of "Res Judicata" is void. : 


IV. | 

In July, 1955, appellees filed in the court below Civil Action No. 
3023-55. The complaint in this action covered the identical items of 
taxes embraced in the decisions of the Tax Court dated September 28, 
1951, in the Tax Court's dockets nos. 23, 814 and 25, 701. By relitigating 
those issues in the District Court in Civil Action No. 3023-55, appellees 
are estopped from objecting to appellants relitigation of said issues in 
Civil Action No. 4060-56, the subject of this appeal. _ 


ARGUMENT 
I, 


The Tax Court Of The United States Never Had Juris- 
diction To Cancel And Annul The Rights Of Income- 
Tax Exemption Vested By The Congress Of The United 
States In Religious Organizations Within The Meaning 
Of Section 101 (6) Of The 1939 Internal Revenue Code. 


Section 101 (6) of the 1939 Code provides income tax exemptions 


"Corporations and any Community Chest, fund 
or foundation organized and operated exclusively for 
religious, charitable, scientific, literary, or edu- 
cational purposes, etc., no part of which inures 
to the benefit of any private shareholder or indi- 
vidual, and no substantial part of the activities of 
which is carrying on propaganda, or otherwise 
attempting to influence legislation. " 


At page 957 of The Tax Court Record in Tax Case 25701, The Tax 
Court, in its decision dated September 28, 1951, found: 


"This organization (meaning the Puritan Church- 
The Church of America) was founded as a means of 
disseminating through the U.S. mails and otherwise, 
the revelations of God vouchsafed to its members, 
on religious, educational, political, benevolent, frater- 
nal, charitable and reformatory subjects, the study of 
which will cause in the individuals who practice them, 
a mental development along scientific lines. In addi- 
tion to promoting the above idea, the objects of this 
Society are to promote unqualified allegiance to the 
general government, protect the rights and liberties 
of American citizenship, and maintain national 
honor, union, and independence. 


This finding by the Tax Court was based upon the following admit- 
ted and undisputed evidence in Tax Court Case 25, 701:(tr. 569, 571, 
744 and 745). 


At page 952 of the above-named Record, The Tax Court, in its 
decision dated September 28, 1951 found: 
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"The petitioners (meaning the Puritan Church - 
The Church of America) filed no income-tax exemp- 
tion certificate on the form prescribed by the Com- 
missioner of Internal Revenue until April 18, 1950. " 


This finding was based upon the following admitted and undisputed 
testimony in The Tax Court of the United States in case numbered 
| 
25, 701: 


Claude H. Hill was called as a witness by and 
on behalf of the respondent, and having been first 
duly sworn, was examined and testified (at Trs. 
pages 225 to 236) as follows: | 


"I am the auditor in charge of the Corporation 
Section, Office of the Collector of Internal Revenue, 
First District of Illinois (Tr. 225); an application 
from an organization or corporation seeking income- 
tax exemption must file an exemption affidavit (Tr. 
226); a received exemption affidavit, if it is in com- 
plete accordance with the form prescribed in the 
Internal Revenue Code, is forwarded to the Com- 
missioner of Internal Revenue. An incomé-tax 
exemption affidavit by the Puritan Church - the 
‘Church of America in complete accordance with 
the form prescribed by the Commissioner of In- 
ternal Revenue, was filed by the Puritan Church - 
The Church of America with the Collector pt Chi- 
cago on April 19, 1950;" 


In Section 101 (6) of the 1939 Internal Revenue ie 501 (c) (3) of 
the 1954 Code, there is no reference to an income-tax exemption affi- 


davit to be filed with the Commissioner in order to obtain income tax 
exemption; there are no if's and and's in that Section; it is what it is, 
an unqualified, unconditional exemption from the payment of income 
taxes to those organizations whose structure and constant mode of 
operation meet the will of the Congress of the United States, as it is 
clearly expressed in Section 101 (6) of the 1939 Internal Revenue Code; 
otherwise the Commissioner of Internal Revenue would be the "religious 
czar" of the United States, and religious freedom in the United States 
would be in the limbo. 





8 


The Sixteenth Amendment to the Constitution of the United States 
conferred upon the Congress of the United States the sole authority to im- 
pose a governmental income tax; that authority cannot be delegated; it can- 
not be assumed either by a Revenue Agent, or by the Commissioner. 


The authority which has the power to impose a tax, also has the 
authority to exempt from the payment of an imposed tax. 


Along with the income tax exemption to organizations within the 
meaning of Section 101 (6) of the 1939 Internal Revenue Code, the Con- 
gress authorized the Commissioner of Internal Revenue to make regu- 
lations, to compel those organizations which were claiming income tax 
exemption to divulge to the Commissioner under oath, the information 
which, if agreeable to him, could be used by him in a proper proceed- 
ing in an equity court, to annul or cancel the income-tax exemption 
granted in Section 101 (6) of the 1939 Code. The Congress of the United 

States never authorized either the Commissioner, or one of his agents, 
| to list, assess and tax an income tax against an income tax exempt 
organization. 


On April 18, 1950, The Puritan Church - The Church of America, 
notified the Commissioner on the form prescribed by him, that it was, 
and had been since its incorporation under the religious statute of 
-Tilinois, an income tax exempt religious organization within the mean- 
ing of Section 101 (6) of the 1939 Internal Revenue Code. From that 
date, the Commissioner and all his agents were "on notice" that the 
Puritan Church - The Church of America was income tax exempt. 

Had the Commissioner on April 18, 1950, any doubt about the income- 
tax exemption status of the Puritan Church - The Church of America, 
which it had asserted in its affidavit, two courses and only two were 
open to him, to wit: 


1. To proceed in an equity court, with the information 
in his possession fromthe income-tax exemption 
affidavit filed with him on that date by said Church, 


| 
to have the income-tax exemption granted to 
it by the Congress canceled and annulled by 
the equity court; if successful, he could have 
taxed that church as he would a distillery, 
not otherwise; or 


To return to the Puritan Church its income- 
tax exemption affidavit filed on that date, so 
that the Puritan Church could have started 
a mandamus lawsuit to compel its asserted 
income-tax exemption. 

The Commissioner not having followed on April 18, 1950, or 
thereafter, either of the procedures open to him, the Puritan Church - 
The Church of America is, always was, and always will be income- 
tax exempt, until its income-tax exemption rights vested in it by the 
Congress, shall have been canceled or annulled in an orderly proceed- 
ing in a court of competent jurisdiction; or income tax exemption granted 
to all religious organizations which conform to Section 101 (6) shall have 
been withdrawn by the Congress of the United States. An Act of the 
Congress was required to withdraw from churches, the "withholding 
tax exemption" which they had enjoyed; an Act of Congress will be re- 
quired to withdraw the income tax exemption now vested in them by an 
Act of the Congress. : 


The Tax Court of the United States never had in a redetermina- 
tion tax law suit, the jurisdiction to find as it did on page 975 of its 
1951 decision, to wit: 


"The Puritan Church is not a Gxceseeas reli- 
gious organization within the meaning of Sec. 101 
(6) of the 1939 Internal Revenue Code. " 


| 

The Puritan Church - The Church of America being income-tax 
exempt, the Puritan Church Building Fund, the appellant in this litiga- 
tion, is also income-tax exempt. 





10 


I. 


The Tax Court Of The United States Never Had Juris- 
diction In Its Docket Numbers 25701, 23814, At The 
Time Of The Entry Of Its Decisions Dated September 28, 
1951. 


A State Court receivership proceeding against the Puritan Church - 
The Church of America, was started in Chicago, on April 9, 1949. 


The petition for a redetermination was filed in the Tax Court on 
behalf of the Puritan Church - The Church of America, on June 14, 
1949; the petition for a redetermination was filed in the Tax Court on 
behalf of the Puritan Church Building Fund, an alleged transferee 
of the Puritan Church - The Church of America, on November 7, 1949. 


The jurisdiction of Federal Courts cannot be expanded by judicial 
interpretation, or by prior action, or consent of the parties. The rule 
is equally effective even where the movants have initiated the proceed- 
ings in the Nisi Pruis Court. This was the holding of the Supreme 
Court in the case of American Fire and Casualty Co. v. Finn, 341 U.S. 
6, 71, S. Ct. 534. In the case of Gillis v. Keystone Mutual Casualty 
Co., 6 Cir; 172 F. 2d 826, the Court said: 


“As between courts of concurrent jurisdic- 
tion, the court first acquiring jurisdiction over 
the "Res' involved may exercise that jurisdiction 
to the exclusion of the courts until its duty is fully 
performed and its jurisdiction is exhausted. The 
rule is not limited to cases where property has 
actually been seized under judicial process before 
a second suit is instituted in another court, but it 
applied as well where suits are brought to litigate 
insolvent estates and in all suits of like nature. 
Compare, Kline v. Burke Construction Co., 260 U.S. 
226, 230, 231, 43S. Ct. 79. " 
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The rule that the State Court first acquiring jurisdiction over the 
subject matter by taking into its custody the property over which a 
Federal Court subsequently seeks to exercise its jurisdiction, has a 
right to proceed with the litigation, unimpeded by the Federal Court, 
is not confined to cases where there is an actual seizure of the property 
by the State Court, and acquisition of its custody by the Receiver or 
other statutory liquidator. It applies equally in cases where the State 
Court proceedings are commenced first and their nature is such that 
though there is no actual seizure of property to begin with, the prop- 
erty has to come into the possession of the State Court eventually in 
order to effectuate the exercise of its jurisdiction and in such case 
the property is regarded as being in the constructive or implied pos- 
session of the State Court from the time of the commencement of the 
proceedings, so that any subsequent exercise by the Federal Court of 
its concurrent jurisdiction by which possession or custody of property 
is sought, interferes with the constructive custody thereof by the State 
Court is improper. Insolvency or liquidation proceedings, or proceed- 





ings for the appointment of receivers, are generally regarded as in the 
category of proceedings contemplated by the above stated rule, so that 
the mere institution of such proceedings in the State Court, prior to 

the institution in the Federal Court of any rival proceedings of the same 
general nature involving the administration of or conflicting claims 
against the same property, is sufficient, without actual seizure of 
property. The following cases support the rule enumerated above: 


The Peale Phipps, (1852), 55 U.S. 368, 374, 14 L. Ed. 459; 
Farmers Loan & Trust Co. v. Lake St. Elevated Railway Company, 
(1900), 177 U.S. 51, 20S. Ct. 564; Prince Linda v. Thompson, (1939), 
305 U.S. 456, 59S. Ct. 275; Palmer v. Texas (1909), 212 U.S. 118, 
29S. Ct. 564; and United States v. Bank of New York (1936), 296 U.S. 
463, 56S. Ct. 343. ! 


The foregoing decisions clearly establish the principle that upon 
the filing of a suit for the appointment of a receiver gives to the court 
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in which the proceeding was filed, constructive possession of all assets 
mentioned in the proceeding, irrespective of the location of said as- 
sets. 

Legislative History of Section 6871 of 'I.R.C.", 

shows a want of jurisdiction in the Tax Court 

(b) Section 6871 of the 1954 Internal Revenue Code is successor to 

Section 282 of the 1926 Internal Revenue Code and Section 274 of the 
1939 Internal Revenue Code. The language of Section 6871 (b) of the 2 
1954 Code is not any too specific with reference to the jurisdiction of 
The Tax Court where a petition for redetermination is filed with The ‘ 
Tax Court before the appointment of a Receiver. The said Act does : 
not in specific terms cover such cases. 


It provides in the case of Bankruptcy or Receivership, the secre- 
tary or his delegate shall assess despite the provision of Section 6213 
(a). Said section, then, provides for the filing of claims with the bank- 
rupt court or receivership by the secretary or his delegate. There is 
nothing in the language itself that spells out the answer where the peti- 
tion in the Tax Court precedes the appointment of a Receiver. It is 
therefore important that a review of the legislative history of this sec- 
tion be made in order to determine what if any light may be thrown upon 
the inquiry. 


Section 282 of the 1926 Code did not appear in the Revenue Bill 
as adopted by the House and introduced in the Senate, in so far as it 
relates to matters of bankruptcy and receivership. It first appeared 
as an amendment offered by the Finance Committee of the Senate and 
reported by Senator Smoot to the Senate on January 16, 1926. (H.R. 1, - 
Report No. 52, 69th Congress, 1st Sess.). Section 282(a) as consti- 
: tuted by the amendment referred to, contains as follows: 
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"If any proceeding for redetermination of such 
deficiency under the provision of this Act is pend- 
ing before the Board at the time of such adjudica- 
tion of bankruptcy or appointment of receiver, and 
no decision of the Board, final or otherwise, has 
been rendered thereon, then such ena shall be 
dismissed by the Board." 


The report of the Committee on Finance, accompanying H.R. i, 
at page 31 contains the following: 


"If petition for redetermination has been pre- 
sented to the Board but is not on appeal therefrom, 
the proceedings shall be dismissed and the defi- 
ciency assessed and claim therefor presented to 
bankruptcy or equity court. If proceeding for a 
determination of a deficiency are on appeal; or the 
United States Supreme Court, the Committee deems 
it advisable to permit these courts, finally to deter- 
mine the deficiency rather than dismiss the proceed- 
ings. Pending such final decision on appeal, the 
bankruptcy or equity in the amount allowed by the 
Board, or if the decision is reached by the :appellate 
court prior to the termination of the receivership or 
bankruptcy proceedings then such claim may be modi- 
fied with the decision. " | 
The Conference Report, reflecting the Representatives from both 
Houses of the Congress, considered the above reports, and in Confer- 
ence Reports, Report No. 356, House of Representatives, February 22, 
1926, p. 45, the conferees agreeing that appeals begun should reach 


finality, said: 


"But the amount therefor may not be epiiacted 
by distraint while the jurisdiction of the bankruptcy 
or receivership continues. " 


It is evident fromthe above historic legislative development of 
Section 6871 of the 1954 Internal Revenue Code that the Congress in- 
tended to oust the Tax Court of jurisdiction where a receivership obtains 
while a petition for redetermination is pending in the Tax Court. Not 
only is the Tax Court ousted of Jurisdiction but also the right of seizure 
by distraint as provided in Section 6331 (a) of the said 1954 Code. 
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This evidences the illegality of appellees' seizure of appellants’ 
$106, 598. 24 on April 14, 1949, at the Greenwich Trust Company, Green- 
wich, Connecticut. 


Section 274 of the 1939 Internal Revenue Code, the predecessor 
of said Section 6871 of the 1954 Code, was in effect at the time of the 
filing of the petition for redetermination and at the time of the decisions 
of the Tax Court, Section 274 provided: 


"Claims for the deficiency and such interest, 
additional amounts and additions to the tax may be 
presented for adjudication inaccordance with law, 
to the court before which the bankruptcy or receiver- 
ship is pending, despite the pendency of proceeding 
for the redetermination of the deficiency in pursu- 
ance of a petition to the Tax Court; but no petition 
for any such redetermination shall be filed with the 
Tax Court after the adjudication of bankruptcy or the 
appointment of the receiver, " 

The petition for redetermination was filed on June 14, 1949, in 


Docket No. 23, 814 of the Tax Court. 


The hearing on said redetermination petition was not begun until 
April 19, 1950. The receiver was appointed on November 4, 1949, in 
Cook County Circuit Court of Illinois, pursuant to suit filed in that Court 
on April 19, 1949, under the caption of Kimbaugh v. Parker, et al. 
There is no doubt of the knowledge of appellees relative to the pendency 
of said suit; because reference is made to the Chicago Court Proceedings 
in the Opinion of The Tax Court dated September 28, 1951. 


The petition by the Puritan Church Building Fund, for redetermina- 
tion, was filed in the Tax Court on the 7th day of November, 1949, four 


days after the appointment of the Receiver in question in the Cook County, 
‘Illinois Circuit Court. 


It was held in the case of Di Napoli, etc. v. C.IL.R., 1 T.C. 8, 
that a petition for redetermination may not be filed after the appoint- 
‘ment of a Receiver by a State Court, and that The Tax Court is without 
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jurisdiction to make a redetermination of the matter. The Puritan 
Church Building Fund was treated in The Tax Court by the appellees 
as transferee of the Puritan Church - The Church of America, trans- 
feror. Moreover, the appellees made the deficiency assessment 
against appellants as a transferee. 


The liability of a transferee is dependent upon the liability of the 
transferor. SaidSection 274 of the 1939 Code gives priority to receiver- 
ships of Federal and State Courts, together with Bankruptcy Courts. 
This section empowers the Commissioner, in the case of receivership, 
to make immediate assessments and to file his claim with the Court in 
which receivership or bankruptcy proceeding is pending. 


It seems clear from the statute that the receivership or bank- 
ruptcy tribunal is empowered to pass upon the validity of the tax claim, 
and The Tax Court is ousted of jurisdiction, where redetermination 
petitions are pending before it and have not terminated in a decision 
of The Tax Court before the appointment of any such Receiver. 


(c) The question, therefore, arises as to whether The Tax 
Court retained (1) jurisdiction to redetermine the tax liability of the 
transferor, and (2) whether it ever had jurisdiction to redetermine the 
transferee tax liability of the appellants, It must be conceded that The 
Tax Court was fully conversant with the Chicago receivership, during 
the redetermination hearing before it, and at the time of its decisions. 


The Puritan Church Building Fund is not a taxpayer, inasmuch 
as the tax referred to in the Code is a primary liability imposed by 
the Congress upon citizens subject to the tax and not a liability arising 
out of the relation of a third party to the original taxpayer or to its 
property. The liability of the taxpayer as such grows out of his rela- 
tionship to the Government. It is an enforced contribution imposed upon 
him or his property for the support of the Government. Here the per- 
plexing situation presented is that the Puritan Church Building Fund 
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and its interest is interwoven in both The Tax Court and the Receiver- 
Ship proceedings. 


The decision in the Receivership authorizes and directs the 
Receiver to collect the assets of the Puritan Church - The Church of 
America wherever found. This conflicts with the decision of The Tax 
Court of September 1951. This juxtaposition to which the Puritan 
Church Building Fund is driven was not contemplated by the Code. The 
wisdom of Section 6871 of the 1954 Code, foresaw this danger and re- 
sulting harm, and thereby obviated the necessity for two competing 
_ judgments. If The Tax Court had proceeded to a judgment or decision 
in favor of the Commissioner before the Receivership jurisdiction 
ensued, then any such judgment may be filed in the Receivership pro- 
ceeding as a claim against the taxpayer. 


Since the Bankruptcy Courts and Receiverships are empowered to 

_ pass upon these claims and their decisions are paramount to the assess- 
ments, and decisions of The Tax Court, it becomes apparent that the 
appointment of a receiver ousts The Tax Court of jurisdiction. The 

Tax Court itself has recognized its lack of jurisdiction in such cases, 
and has so held in the case of Connas, Inc. v. C.I.R., (1954), 23 T.C. 
8. 


The Supreme Court speaking in the case of Old Colony Trust Co. 
v. Commissioner, 279 U.S. 716, at page 728, said: 


"But the apparent conflict in such cases can 
be easily resolved by the use of the principles of 
"Res Judicata'. If both remedies are pursued, the 
one in a District Court for refund, and the other on 
a petition for review in the Circuit Court of Appeals, 
the judgment which is first rendered will then put 
an end to the question involved, and in effect make 
all proceedings in the other court of no avail. 
Whichever judgment is first in time is necessarily 
final to the extent to which it becomes a judgment. " 
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It will be thus seen that the real test in determining whether The 
Tax Court may exercise its jurisdiction concurrently with the Re- 
ceivership Court, or whether it must yield in favor of the Receiver- 
ship tribunal, depends upon the nature of the proceeding in The Tax 
Court. If The Tax Court proceedings tend to divest the Receivership 
of property and rights which inure under its appointment, then the juris- 
diction of The Tax Court is superseded. 


The cases of Linda v. Thompson, and United [i v. Bank of 
New York, etc., supra, hold that under such factual circumstances The 
Tax Court was without jurisdiction to make a deficiency determination. 
The principles laid down in the case of Gillis v. Mutual Casualty Co., 
supra, are equally illustrative of the issues involved in the instant ap- 
peal. 


In the case of Clifton City Bank v. C.I.R. (1927), 6B. T.A. 643, 
646, the Board of Tax Appeal, speaking of the 1926 Revenue Act, said: 


"In this connection it is significant to note 
that Section 282 (a) of the 1926 Revenue Act is a 
development of the amendment offered by the 
Finance Committee of the Senate to the Senate 
on January 16, 1926." (H.R. 1, Sen. esis No. 
52, 69th Cong., 1st Sess. ) 


The said amendment was in the following range 


"If any proceeding for redetermination of such 
deficiency under the provisions of this Act is pend- 
ing before the Board at the time of such adjudication 
of bankruptcy or appointment of a receiver and no 
decision of the Board, final or otherwise, has been 
rendered therein, then such proceeding shall be 
dismissed by the Board." | 


The embodiment of the amendment in the mek indicates that 
Congress had in mind ousting The Tax Court of jurisdiction where re- 


determination petitions were pending in that Court and a Receiver ap- 
pointed in the State Court covering the same subject matter. 
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In the case of Albuquerque National Bank v. Citizens National 
Bank, 5 Cir.; 212 F. 2d 943, it was held, that if a court of competent 
jurisdiction, Federal or State, has taken possession of property, 
or by its procedure has obtained jurisdiction over same, such prop- 
_ erty is withdrawn with the courts of other jurisdiction as effectively 
as if the property had been entirely removed to the territory of another 
sovereignty. 


Again it was held in Hart v. United States, 8 Cir.; 207 F. 2d 813, 
Cert. denied 347 U.S. 919, that where suits are in rem or quasi in rem, 
requiring that the court or its officer have possession or control of 
property which is the subject of suit, the court first assuming juris- 
diction over the property may exercise jurisdiction, and this rule ap- 
plies to suits in equity for control by receivership of assets of an in- 


solvent corporation. 
Jeopardy assessment and seizure void. 


(d) The appellees' delegate seized $106, 528. 24, belonging to the 
- appellant on April 14, 1949, yet, he failed to comply with Section 6861 
of the 1954 Code, in that the said delegate did not mail notice to the 
appellant of said jeopardy assessment until the 12th day of August, 1949, 
and did not make an assessment against the appellant until July 12, 
1949. 


Section 6861 (b) of said Code provides that: 


"If the jeopardy assessment is made before any 
notice in respect of the tax to which the jeopardy as- 
sessment relates has been mailed under Section 
6212 (a), then the Secretary or his delegate shall 
mail a notice under such Subsection within 60 days 
after the making of the assessment. "' 


It was held in the case of Connell v. C.LR., 15 B.T.A. 1309, 
that where a jeopardy assessment is made under the provisions of 
Section 6331 of the said Code before notice has been given under the - 
provisions of Section 6861 (b) of said Code, such assessment must be 
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followed by notice as prescribed by said Section 6861 (b) within 60 days 
after the making of the said jeopardy assessment, in order that its col- 
lection may be made after the expiration of 60 days. | 


Again in the case of Reese v. C.LR., 15 B. TA. 1261, the Com- 
missioner's Notice was mailed 61 days after jeopardy assessment and 
the court held that the right of the Commissioner to collect the tax was 
barred because he had failed to give the petitioner the dais 60 days' 
notice under the statute. 


Appellants take the further position that the : was made 
from a consideration of the gross bank deposits of the appellants’ trans- 
feror for the taxable years of 1945, 1946 and 1947. That the assess- 
ment made in this respect is not only in violation of the statute as noted 
above, but also at variance with the decision of the Third Circuit Court 
in the case of Goe v. Commissioner (1952), 3 Cir.; 198 F. 2d 851. In 
the latter case it was held that proof of bank deposits alone does not 
establish the receipt of income. ! 


Il. 


The Defense Of Res Judicata Is Barred Where The Court 
Was Without Jurisdiction 


The doctrine that a judgment rendered by a court without jurisdic- 
tion of the subject matter is void and thereby subject to collateral at- 


tack in any court at any time, continues to operate as the law of the 
land, especially where the jurisdictional issue was not raised in the 
trial court and determined by the trial court at the time. 


This rule, a result of the conception of jurisdiction, prevails in 
spite of a determined effort to effectuate every judgment as conclusive. 
To preserve the legend of Jurisdictional Vulnerability while giving at 
the same time fixity to judgments, courts have indulged in legalistic 
niceties whenever they applied the doctrine of Res Judicata. One may 
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inquire, what is this doctrine of Res Judicata? What operational effect 
does it have upon a judgment rendered in a court whose jurisdiction 

of the subject matter was withdrawn by a Federal Statute? Res Judicata, 
originally a simple rule of convenience preventing a party from burden- 
ing the court with the same matter more than once, had been crystal- 
lized by nineteenth century judges and glossators into a congeries of 
formal rules and maxims centering about the doctrines: (1) that ina 
new suit between the same parties on a different cause of action, the 
prior judgment is conclusive upon all points passed upon by the court, 
and (2) that in a new suit between the same parties on the same cause 
of action, the prior judgment is conclusive upon all points which might 
there have been raised. Cromwell v. Sac, 94U.S. 351, 352, 353. 


In the case of Kolb v. Feverstein, 308 U.S. 433, Justice Black, 
speaking for the court, said inter alia: 


"But if appellants are right in their contention 
that the Federal Act of itself, fromthe moment the 
petition was filed and so long as it remained pending, 
operated in the absence of the Bankruptcy Court's 
consent, to oust the jurisdiction of the State Court 
so as to stay its powers to proceed with foreclosure, 
to confirm a sale, and to issue an order ejecting 
appellants from their farm, the action of the Wal- 
worth County Court was not merely erroneous, but 
was beyond its power, void, and subject to collateral 
attack. And the determination whether the Act so 
operates is a construction of that and a Federal 
question. " 


"It is generally true that a judgment by a court 
of competent jurisdiction bears a presumption of 
regularity and is not thereafter subject to collateral 
attack. But Congress, because its power over the 
subject of bankruptcy is plenary, may by specific 
bankruptcy legislation create an exception to that 
principle and render judicial acts, taken with re- 
spect to the person or property of a debtor whom 
the bankruptcy law protects, nullities and vulnerable 
collaterally. We think the language and broad 
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policy of the Frazier-Lemke Act conclusively 
demonstrate that Congress intended to, and did 
deprive the Wisconsin County Court of the power 
and jurisdiction to continue or maintain in any 
manner the foreclosure proceedings against ap- 
pellants without the consent after hearing of the 
bankruptcy court in which the Farmers' petition 
was then pending. " | 


The opinion concludes with the following: 


"Congress manifested its intention that the 
issue of jurisdiction in the foreclosing court need 
not be contested or even raised by the distressed 
Farmer-debtor. " | 


In the case of United States v. Griffin, 303 U. s 226, at page 229, 
Justice Brandeis speaking for the Court said: : 


"Since lack of jurisdiction of a Federal Court 
touching the subject matter of the litigation cannot 
be waived by the parties, we must upon this appeal 
examine the contention, and if we conclude that the 
District Court lacked jurisdiction of the cause, di- 
rect that the bill be dismissed, United States v. 
Corrick, 298 U.S. 435, 440. We at first thought 
that the District Court had jurisdiction, and ordered 
a reargument of the case on the merits. But upon 
further consideration of the jurisdictional question, 
we are of the opinion that the remedy provided by 
the urgent deficiency act is not ey to this 
order. " 


’ 


In the Corrick case, supra, cited by Justice Brandeis, Justice 
Roberts said at page 440, that: 


"That the appellants did not raise the iention 
of jurisdiction at the hearing below. But the lack 
of jurisdiction of a Federal Court touching the sub- 
ject matter of the litigation cannot be waived by the 
parties, and the District Court should, therefore, 
have declined ‘sua sponte' to proceed in the cause. 
And if the record discloses that the lower court was 
without jurisdiction this court will notice the defect, 
although the parties make no contention concerning 
it, while the District Court lacked jurisdiction, 
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we have jurisdiction on appeal, not of the merits 
but merely for the purpose of correcting the error 
of the lower court in entertaining the suit." 
In the case of McGrath v.' Kristensen, 340 U.S. 162, 167, affirm- 
ing 86 U.S. App. D.C. 48, 179 F.2d 796, the Supreme Court again as- 
serted that the jurisdictional question may be raised at any time. 


The appellees raised the question of Res Judicata in their motion 
to dismiss, and the judgment of the lower court incorporated this view. 
Thus the judgment appealed from is grounded on the question of Res 
Judicata. 

The decisions of the Supreme Court of the United States clearly 
show that where the trial court is without jurisdiction of the subject mat- 
ter the doctrine of Res Judicata does not apply because nothing is de- 
cided by such a determination. 


It was contended in Chicot County Drainage District v. Baxter 
State Bank, 317 U.S. 940, that.a new approach had been reached by the 
Supreme Court in treating the requestion of jurisdiction as related to 
subject matters. However, in the Chicot Case, Chief Justice Hughes 
was dealing with a situation that required consideration of rights ac- 
cruing, and dependent upon the constitutionality of a statute. This con- 
tention is dissipated, however, by the import of what Justice Black said 
in the Kolb Case, supra. 


Section 6901 of the 1954 Code, successor to Section 311 of the 
1939 Code, confers upon the Commissioner the right to proceed against 
the taxpayer's transferee, was intended to provide the United States with 
a new remedy where fraudulent or voluntary transfers had been re- 
ceived from the taxpayer in spite of taxpayer's unpaid tax obligation; 
but provision did not change conditions under which liability of trans- 


feree arises, and thus transferee cannot be rendered liabie without a 
showing that in law or in equity he is bound to pay taxpayer's obligation. 
Shelton v. Gill, 4 Cir., 202 F. 2d 503. 
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It must be, now, conceded by the appellees, as it was their con- 
tention in The Tax Court, that appellant and its transferor were branches 
of the same operation. In The Tax Court appellees ‘sought a dismissal 
of the 1948 tax redetermination petition of the Puritan Church - The 
Church of America filed in the Tax Court. They algo sought a dis- 
missal of the appellants' petition for redetermination, as transferee, 
relative to the said 1948 tax. The position there advanced by the appel- 
lees was that The Tax Court was without jurisdiction of the subject mat- 
ter since there was a receivership pending in the Cook County Circuit 
Court of Illinois affecting the Puritan Church - the Church of America. 
Appellees’ further argument was that the receivership extended to the 
Puritan Church Building Fund, since the former and latter were of the 
same combine. The Tax Court dismissed the Puritan Church petition 
for redetermination of the 1948 tax, but held on the merit that appellants 
owed ino taxes as transferee of the Puritan Church - the Church 
of America for the taxable year of 1948. : 


It must be further conceded by the appellees that the Chicago re- 
ceivership operated on all Puzzle Contest funds received by the Puri- 
tan Church - the Church of America, transferor. It was the position 
of the appellees that $247, 000. 00 was realized by the Puritan Church - 
the Church of America from the Puzzle Contest and out of this sum, 
$73, 000. 00 was realized in the taxable year of 1947, 


If as the appellees contended in The Tax Court, and the theory upon 
which they advance transferee liability, there was a relationship be- 
tween the transferor and transferee which gave rise to the statutory 
liability under Section 6901 of the 1954 Code, then the conclusion is 
impelling that The Tax Court had no jurisdiction over the appellants 
on November 7, 1949, when their petition for a redetermination of their 
transferee liability was filed in The Tax Court, where there was the 
appointment of a State Court Receiver to take over the assets of the 
transferor wherever such assets were located. The appellees having 
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treated the appellant, throughout, as an auxiliary, a transferee of the 
Puritan Church - The Church of America, cannot now assume a differ- 
ent position before this court. 


If a Receivership operates upon 'A' and the assets of 'A' wherever 
found, and 'B' is a transferee of 'A', then the Receivership is just as 
effective against 'B' as it is against 'A' to the extent of the assets of 
‘A' transferred to 'B'. It is immaterial whether the transferee be a 
corporation, partnership, or individuals. The crucial and determina- 
tive factor is the "transfer", and not the separate entity of the trans- 
feree. Compare, Alexander v. Hillman, 296 U.S. 222. 


This court has recognized the power of a Receiver or other fidu- 
ciary over the assets of a transferee in the case of Ramsey v. Curtis, 
86 U.S. App. D.C. 386, 182 F.2d 687. See also a discussion of the 
relative rights between a Receivership and a Bankrupt Court, in the 
case of In re Koch, 2 Cir., 116 Fed. 243. 


In the early case of Booth v. Clark, 58 U.S. 322 (1854), origina- 
ting in the District of Columbia, the Supreme Court said a Receiver's 


appointment entitles him to take possession of every kind of property 
which may be taken in execution and also that which is equitable, if of 
a nature to be reduced into possession. 


It has been shown from the above discussion that the bar of "Res 
Judicata" injected by the appellees in the court below was inapplicable to 
the instant cause and that the final judgment of the lower court being 
founded upon the vulnerable doctrine is defective and invalid. 
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IV. 


Appellees Have Waived The Defense Of Res Judicata 
And Are Estopped From Its Assertion 


The appellees, by authorization of the Commissioner of Internal 
Revenue and the Attorney General of the United States, filed in the court 
below Civil Action No, 3023-55. In this suit which was filed July 11, 
1955, they named Anita Bird and Edith S. Parker, individually and as 
trustees of the Puritan Church Building Fund, as partion defendant 
to said action. 


Paragraph 6 of the said complaint enumerates the identical tax- 
able items for the taxable years of 1945, 1946, 1947 and 1948, that 
were determined by The Tax Court in its Dockets Nos. 23, 814 and 
25,701, in its decision dated September 28, 1951. 


The assessments of these items were made against Anita Bird 
and Edith S. Parker, as trustees of the Puritan Church Building Fund, 
transferee of the Puritan Church - The Church of America. A re- 
determination petition was filed in The Tax Court on November 7, 1949, 
relative to all of the taxable items referred to in paragraph 6 of the said 
complaint of appellees, by Anita Bird and Edith S. anal Trustees 
of the Puritan Church Building Fund. 


It is apparent from the allegations of the complaint in Civil Action 
No. 3023-55 (App., p. 13), that appellees disregarded the provisions 
of Section 272 (b) of the 1939 Code and Section 6215 of the 1954 Code. 
The institution of said suit was authorized by high governmental au- 
thorities and in such respect is fully ample to bind the Federal Govern- 


ment. 


If the Government be permitted to sue the appellant on the same 
items which have been decided by The Tax Court, then, why, by the 
same parity of reasoning, should the appellant be denied the right to 
sue the Government for the wrongful exaction of these items. 
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The Tax Law is not unilateral in its operation. Indeed the con- 
Stitutionalities prohibit all laws from having such operational effect. 
The order of the Court below dated December 13, 1957, from which 
this appeal is prosecuted cites the decision of The Tax Court and the 
affirmance by this court, 209 F. 2d 306, certiorari denied 347 U.S. 
975. The said order was entered with full knowledge ‘that the Civil 
Action No. 4060-56 was consolidated with Civil Action No. 3023-55. 


The said order of consolidation was entered of record in Civil 
Action No. 4060-56, on November 25, 1957. Where the court has no 
jurisdiction to determine a cause of action which is the subject of the 
Suit, its judgment is void. A void judgment therefore will not extinguish 
the cause of action sued upon, either by way of merger or at bar. 
Moreover, it will not operate by way of collateral estoppel in a subse- 
quent suit based upon a different cause of action. This was the hold- 
ing of the Supreme Court in the case of United States v. United States 
Fidelity, etc. Co., 309 U.S. 506. 


In the light of the said decision of the Supreme Court in the said 
U.S.F. & G. Case, supra, let us further develop the doctrine of estop- 
pel and waiver as applied to the United States as a party litigant. Let 
_ us first consider those general principles controlling the application or 
non-application of the doctrine of estoppel, assuming that all the ele- 
ments necessary for the application of the doctrine against a private 
individual or corporation were present, Whether the defense of estop- 
pel may be asserted against the United States in an action instituted by 
_ it depends upon whether such actions arise out of transactions entered 
into in its proprietary capacity or contract relationships, or whether é 
the actions arise out of the exercise of its powers of Government. In 
the case of Utah Power and Light Co. v. United States, 230 F. 328 ‘ 
(1915), in considering the right of the United States to enjoin a power 3 
and light company from continuing in possession and occupancy of cer- 
tain public land, where the defendant set up the defense of estoppel by 
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the Government on the theory that with respect to its proprietary inter- 
est, a sovereign is subject to the principles of equitable estoppel in the 
same manner and under the same circumstances asa private individual, 
that its works were constructed at a very great expense with the pre- 
sumed knowledge of the Government, through its agents and representa- 
tives, the court said: ! 


"There can be no doubt that situations may be 
and are presented where both state and nation enter 
courts of equity as suitors under conditions which 
place them upon equal footing in this respect with the 
private citizen; and where the relations existing are 
such as to convey actual knowledge of and acquies- 
cence in asserted claims under conditions which 
would make the subsequent denial of such claim un- 
equitable, the doctrine of equitable estoppel, as 
distinguished from mere laches may be invoked 
even against the Government. " 

It has also been held that where the United =e Government be- 
comes an actor in a court of justice, its rights must be determined upon 
the same fixed principles of justice which govern between man and man 
in like situations, and the acts and omissions of the officers of the Gov- 
ernment, if authorized to bind the United States in a particular trans- 
action, will work estoppel against the Government, if such officers 
have acted within the scope of their authority. 1A.L.R. 2d 342 and 


Dayton Airplane Co. v. United States, 6Cir., 21 F. 2d 673. 


In Knight Alm'r v. United States, 35 Ct. Cl. 129, the court pointed 
out that while the sovereign may not waive without the authority of a 
statute public rights, it can be estopped of its legal rights when it is 
acting in matters of executive administration. Accord: W. E. Calla- 
han Construction Co. v. United States, 91 Ct. Cl. 538, and Mahoning 
Investment Co. v. United States, 3 F. Supp. 622. — 


The doctrine of estoppel against the Government was fully ex- 
plored by the Court in the case of Branch Ban and Trust Co. v. 
United States, 98 F. Supp. 757. See Also Elrod Casting Mach. Co. 
v. O'Malley, 57 F. Supp. 915. 
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In the case of United States v. Capital Transit Co., (D.C.D.C.), 
108 F Supp. 348, the United States brought an action in the United 
States District Court for the District of Columbia against the Capital 
Transit Company for damages to a Government-owned vehicle. More 
than two years have elapsed since the date of the accident. The Fed- 
eral Tort (28 U.S.C.A. 2401 (b), barred all action against the United 
States unless such action is begun within 2 years after such claim ac- 


crued. 


The defendant answered the claim of the United States, and also 
filed a counter-claim for damages claimed to have been sustained to its 
vehicle in the same accident. The United States moved to dismiss the 
counter-claim, contending that'the above cited statute of limitation 
barred the counter-claim. 


The court held: 


"When the United States Government commenced 
the action it seems to me it conceded that the action 
should be fully litigated, and it therefore accepted 
whatever liability the court might decide to be rea- 
sonably incident to the collision. As indicated before, 
the damages sought to be recovered in the counter- 
claim in the case at bar flowed fromthe same acci- 
dent as a result of which plaintiff is seeking its re- 
covery. " 


The court concludes that when the United States comes into court and 
seeks to recover damages to its vehicle sustained in a collision, that 

it cannot preclude the defendant from asserting a counter-claim for 
damages arising out of the same accident because the statute of limi- 
tation has run for the bringing of such action by the defendant. Itis 
the court's opinion that the United States in bringing such an action sub- 
mits itself to the jurisdiction of the court for the determination of all 


issues that might arise from the accident between the parties involved. " 


(emphasis supplied). 
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The Capital Transit case, supra, discloses a trend on the part 
of the court to apply and enforce the doctrine of waiver and estoppel. 
When reflected this decision means that if the Government can relitigate 
issues once determined between the parties, then the adversary may 
likewise relitigate the same issues against the Government. It is in 
these respects that appellant contends that the appellees are estopped 
from asserting the defense of Res Judicata. : 


CONC LUSION 


In the light of the foregoing decisions cited and the reasons ad- 
vanced, appellants feel that the judgment below is erroneous, aad should 


be reversed. 


Accordingly it is respectfully submitted that the judgment below 


be reversed. 


REGINALD B. JACKSON 


930 F Street, N. W. 
Washington, D. C. 


Attorney for Appellants 
| 
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APPELLANT'S APPENDIX 


[Filed October 9, 1956] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Puritan Church Building Fund, ) 
Harrison Parker 

and 
Edith S. Parker, Trustees 


820 Connecticut Ave., N. W. 
Washington, D. C. 


Plaintiff 
vs. 


United States of America 
Washington, D. C. 


and 


Civil No. 4060-56 


George M. Humphrey, 
Secretary of the United States Treasury 
Washington, D. C. 


em Ne ee a a a a a a ee ee eee ee” 


Defendants ) 


COMPLAINT FOR THE RECOVERY OF 
TAXES WRONGFULLY EXACTED _ 


1. This is an action arising under the Internal Revenue Laws of 
the United States, of which this Court has jurisdiction by virtue of Sec- 
tions 6512, 6532 and 7422 of the Internal Revenue Code of 1954. 

2. The Plaintiff is existing under a certain indenture and Dec- 
laration of Trust dated March 16, 1948; and ts operated by and through 
its duly qualified trustees, Harrison Parker and Edith S. Parker, both 
of whom are citizens of the United States and residents of the District 
of Columbia. : 

3. Defendant, United States of America, is a Corporation 
Sovereign and Body Politic. Defendant, George M. Humphrey, is Secre- 
tary of the United States Treasury, and is sued in his official capacity, 
and by virtue of the responsibility imposed upon his office under the 





wie. 


2 
10 Internal Revenue Code of 1954. 

4. That heretofore, to-wit; on the 14th day of April, 1949, and 
allegedly in conformity with the provisions of the Internal Revenue Code 
of 1939, the defendants’ delegate seized $106, 598.24, cash and securities 
of the Plaintiff, at the Greenwich Trust Company, Greenwich, Connecticut. 

That the said $106, 598. 24 seized by the defendants' delegate as 
aforesaid, has continuously remained in the possession of the defendants 
accumulating statutory interest, since April 14, 1949. 

That thereafter on the 12th day of August, 1949, the defendants' 
delegate served upon Plaintiff a deficiency notice as required under the 
provisions of Section 6212(a) of the Internal Revenue Code of 1954, charg- 
ing the Plaintiff, as transferee of assets of the Puritan Church - The 
Church of America, with deficiency for the taxable year from October 
14, 1945 to December 31, 1945, and the taxable years ended December 
31, 1946 and 1947, of $167,470.14, in taxes and penalties. 

9. That thereafter, and in conformity with the provisions of 
Section 6213(a) of the Internal Revenue Code of 1954, Plaintiff filed its 
Petition in the Tax Court for a redetermination of the foregoing deficiency 
set forth in the said deficiency notice dated August 12,1949. That after a 
hearing before the Tax Court on the said Petition for a redetermination 
of said deficiency, the Tax Court, by its decision dated September 28, 
1951, in"T.C. Docket No. 25701", held, there were liabilities on the 
part of the Plaintiff as transferee of the Puritan Church - The Church of 
America, in income and penalties for the taxable years of 1945, 1946 
and 1947, in a sum aggregating $50, 429.89, with interest thereon as 
provided by law. A photostatic copy of said Tax Court decision is attached 
hereto marked Plaintiff's Exhibit 'A' and made a part hereof by refer- 
ence. That the said decision of the Tax Court is now final within the 

11 meaning of Section 7481 of the Internal Revenue Code of 1954. 

6. That thereafter on the 18th day of October 1951, just twenty 
days after the foregoing decision of the Tax Court, the Defendants' dele- 
gate served upon the plaintiff a deficiency notice, charging the Plaintiff, 


vA 
BAe 
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as transferee of assets of the Puritan Church - The Church of America, 
with deficiency from January 1, 1948 to June 30, 1948, in the amount of 
$136, 455.72 for income tax and penalties. That thereafter and in con- 
formity with the provisions of Section 6213(a) of the Internal Revenue 
Code of 1954, Plaintiff filed its petition in the Tax Court for a redeter- 
mination of the said deficiency set forth in the deficiency notice dated 
October 18, 1951. | 

That thereafter a hearing was had in the Tax Court on the said 
petition for redetermination, and on the 6th day of April], 1955, the Tax 
Court by its decision in "T.C. Docket No. 38481" held, that there was 
no liability duefrom the Plaintiff as transferee of the assets of the Puri- 
tan Church - The Church of America for income taxes due from The 
Puritan Church - The Church of America, transferor for the taxable 
year of 1948. A copy of the said decision of the Tax Court in “T.C, 
Docket No. 38481" is attached hereto, marked Plaintiff's Exhibit 'B' 
and made a part hereof by reference. That the said decision of the Tax 
Court is now final within the meaning of Section 7481 of the Internal 
Revenue Code of 1954. | 

7. That thereafter and in connection with the illegal seizure of 
the said $106, 598.24, the Plaintiff filed its claim with the defendants’ 
delegates for tax refund, on December 2, 1955, in the amount of $89, 539.15, 
pursuant to and in accordance with the provisions of Section 7422 of the 
Internal Revenue Code of 1954, and in conformity with the Treasury 
Regulations and upon its form. (Plaintiff's exhibit "C" and "D") 

12 That at the time of the filing of the suit herein neither the defen- 
dants nor their delegate has either disallowed or approved the said claim 
for refund, and no registered notice of same has been received by Plain- 
tiff. : 


8. That by reason of the foregoing and the provisions of Section 
6512(a), (1) and (2) of the Internal Revenue Code of 1954, the defendants 
have wrongfully and illegally exacted, and are continuously, wrongfully 
and illegally withholding from the Plaintiff the sum of $89, 539.15 with 
interest thereon as provided by law from the 14th day of April, 1949. All 
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of which is a part of the said $106, 598. 24 seized by the defendants' 
delegate on April 14, 1949 as aforesaid. 

WHEREFORE, Plaintiff demands judgment against the defendants 
for the sum of $89, 539.15 with interest thereon from April 14, 1949, the 
date of illegal exaction, the same being the amount of taxes and interest 
thereon, illegally exacted from Plaintiff. 

Puritan Church Building Fund 
By: /s/ Harrison Parker 
and 
/s/ Edith S. Parker 
Trustees 
DISTRICT OF COLUMBIA, SS: 

Harrison Parker and Edith S. Parker, being first duly sworn 
according to law depose and say that they are trustees of the Puritan 
Church Building Fund, the Plaintiff in the above-entitled cause, that 
they have read the foregoing complaint by them subscribed and know the 
contents thereof, and that the statements contained therein are true. 


/s/ Rev. Harrison Parker 


and 
/s/ Edith S. Parker 
[JURAT dated Oct. 8, 1956] 


20 [Filed November 22, 1957] 


AMENDED COMPLAINT FOR THE RECOVERY OF TAXES 
WRONGFULLY EXACTED, AND OTHER RELIEF 


Come now the plaintiffs with leave of the Court first had and ob- 
tained and file their amended complaint effectuating the following pur- 
poses: 

(1) Substituting Robert B. Anderson, Secretary of the United 
States Treasury, as a party defendant, for defendant, George M. 
Humphrey. 

(2) by retaining the original complaint as thus amended, as Count 
One herein, and 





5 ! 
(3) by setting forth herein Counts Two, Three and Four as 
follows: : 

= 7 COUNT ONE : 

Plaintiffs adopt by reference herein the allegations of the original 
complaint as amended with the substitution of Robert B. Anderson, 
Secretary of the United States Treasury, for defendant George M. 
Humphrey. 

COUNT TWO ! 
Plaintiffs further sue said defendants and for cause of action 
allege: ? 
9. That plaintiffs adopt by reference all of the pertinent allega- 
tions appearing in Count One herein. 

21 This is an action for the recovery of Internal sce taxes 
(Federal Income taxes), and thereon, erroneously and illegally assessed, 
and exacted from plaintiffs by defendants. : 

The jurisdiction of this action is conferred saa this Court by 
Section 1340 of the Judicial Code, 62 Stat. 932, 28 U.S. c. A. 1340 and 
1346. 

10. That on or about December 2, 1955, the ao timely filed 
a claim for refund of income taxes erroneously seized and exacted from 
them by the defendants, the attached copy of which in Count One is made 
a part hereof by reference. That said claim has neither been denied nor 
granted by the defendants or their delegates. ! 

11. The claim for refund in the amount of $89, 539. 15, plus in- 

" terest as evidenced by the attached notice as referred to above, is for 

| alleged income taxes erroneously exacted from the account of plaintiffs 

at the Greenwich Trust Company, Greenwich, Connecticut, on April 14, 

1949, by the defendants, and is predicated upon an alleged transfer li- 

ability of the plaintiffs, as transferee of The Puritan Church - The Church 

of America. 

That the Tax Court was without jurisdiction to — the trans- 


on feree liability of the plaintiffs because of the effective provisions of Sec- 
| tion 6871 of the 1954 Internal Revenue Code. ! 


' 
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That the exaction of the aforesaid tax against the plaintiffs as 
transferee, as aforesaid, was based upon a void assessment both as to 
the said transferor and transferee. 

12. By reason of the action of the defendants in erroneously 
seizing and collecting from the plaintiffs the full sum of $106, 598. 24 
of which the said $89, 539.15 is a part thereof, for income taxes errone- 
ously assessed against the plaintiffs, the plaintiffs are legally entitled 
to judgment against the defendants in the amount of $89, 539.15, together 
with interest at the rate of 6 per cent per annum from April 14, 1949, 
until payment thereof. 

Wherefore, the plaintiffs demand judgment against the defendants 
in the sum of $89, 539.15 together with interest thereon at the rate of 6 


per centum per annum from April 14, 1949, until paid, their costs herein 
22 expended and all other relief to which they may be legally entitled. 
PURITAN CHURCH BUILDING FUND, 
‘BY: /s/ Harrison Parker 


and 
/s/ Edith §. Parker_ 
Trustees 
COUNT THREE 

The plaintiffs further sue the defendants and for cause of action, 
allege, reallege, and adopt by reference as follows: 

13. Plaintiffs adopt by reference all of the pertinent allegations 
‘appearing in Counts One and Two hereinabove. 

This is an action for the recovery of Internal Revenue taxes, and 
thereon, erroneously and illegally assessed and exacted from plaintiffs 
by defendants. 

14. That on or about the first day of February, 1957, the plain- 
tiffs timely filed a claim for refund of income taxes erroneously seized 
and exacted from the Puritan Church Building Fund, for which they are 
trustees, by the defendants, a photostat copy of which is attached hereto 
marked plaintiffs' Exhibit "X" and made a part hereof by reference. 


9 
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That said claim has neither been denied nor approved by the 


defendants or their delegates. 

15. That the claim for refund in the amount of $17, 059.09, plus 
interest as evidenced by the said attached notice, is for alleged income 
taxes erroneously exacted from the account of the Puritan Church Build- 
ing Fund, for which plaintiffs are trustees, at the Greenwich Trust Com- 
pany, Greenwich, Connecticut, on April 14, 1949, by the defendants, is 
predicated upon an alleged transfer liability of the Puritan Church Build- 
ing Fund, for which plaintiffs are trustees, as transferee of The Puritan 
Church - The Church of America, transferor. 

That the Tax Court was without jurisdiction to oe the 
transferee liability of the said plaintiffs because of the effective pro- 
visions of Section 6871 of the 1954 Internal Revenue Code, and the filing 
on April 18, 1950 by the Puritan Church - The Church of America, of the 
Income Tax exemption affidavit with the Collector at Chicago, on the 
form required by the statute. 

That the exaction of the aforesaid taxes against the said plaintiffs, 
as transferee, was based upon a void assessment both as to the said trans- 
feror and transferee. ! 

16. That by reason of the action of the defendants, in erroneously 
seizing and collecting from the said plaintiffs the full sum of $106, 598. 24 
of which the said $17, 059.09 is a part thereof, for income taxes errone- 
ously assessed against the said plaintiffs, the plaintiffs are legally en- 
titled to judgment against the defendants in the amount of $17, 059. 09, 
together with interest at the rate of 6 per centum per annum from April 
14, 1949, until payment thereof. | 

Wherefore, the said plaintiffs demand judgment against the de- 
fendants in the sum of $17, 059.09, together with statutory interest until 


paid. 
PURITAN CHURCH BUILDING FUND, 


By: /s/ Harrison Parker 
and 
/s/_Edith S. Parker 
Trustees 
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COUNT FOUR 

Plaintiffs further sue the defendants and for cause of action allege, 
reallege and adopt by reference as follows: -. 

17. Plaintiffs adopt by reference and reallege here all of the 
pertinent allegations appearing in the foregoing Counts. 

This Court has jurisdiction by virtue of Sections 1340 and 1346 
of the judicial code, 28 U.S.C. A. 1340 and 1346. ? 

24 18. That on the 14th day of April, 1949, the defendants’ delegates 
unlawfully seized $106,598.24 of the funds and property of the Puritan 
Church Building Fund, for which plaintiffs are trustees, then and there 
deposited in the Greenwich Trust Company, Greenwich, Connecticut, to 
the credit of the Puritan Church Building Fund. 

That upon the aforesaid seizure the defendants wrongfully exacted 
said Sum as an alleged income tax deficiency; allegedly, as transferee 
liability of the Puritan Church - The Church of America, transferor. 

That at all times thereafter the defendants have wrongfully re- 
tained possession of the said $106, 598.24, thus, illegally seized and 
exacted. 

19. That the said plaintiffs were never a transferee of The Puritan 
Church - The Church of America, and is not now a transferee of said 
Church. 

That the said $106, 598. 24 seized and exacted as aforesaid consti- 
tute a trust fund created by voluntary donations for the erection of a 
Puritan Meeting House and for a Bible Trust Fund. 

That the said plaintiffs as trustees of the Puritan Church Building Pe 
Fund were never a taxpayer within the meaning of Section 61 of the 1954 
Internal Revenue Code. 

That the purpose and operation of the said trust were solely 
charitable and religious, and continues so to be. 

20. And plaintiffs allege that by reason of the foregoing the de- 
fendants are constructive trustees of the said $106, 598.24, wrongfully 
seized and exacted by them, and that the defendants are holding said sum «i: 
in trust for the use and benefit of the plaintiffs. a 2 ae: 
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Plaintiffs further allege that this Court declare a constructive 
trust for the use and benefit of the Puritan Church Building Fund in re- 
| spect to the said $106, 598.24, and that the defendants be declared the 
constructive trustee of said sum and that the said sum be impressed 
with a constructive trust. : 
Wherefore, Plaintiffs Pray: : 
e 1. That the said $106, 598.24 be ee with a constructive 
trust. : 
25 2. That the defendants be declared constructive trustees holding 
in trust the said $106, 598.24 for the use and benefit of said plaintiffs. 
3. That judgment be entered for plaintiffs in the sum of 
$106, 598.24, together with statutory interest thereon until paid. 
4. And for such other and further relief as to the court may 


- seem just and proper. | 
PURITAN CHURCH BUILDING FUND 


By: /s/ Harrison Parker 
and 
Trustees 
DISTRICT OF COLUMBIA, SS: : 
Harrison Parker and Edith S. Parker, being first duly sworn 

> according to law depose and say that they are the duly constituted and 

active trustees of the Puritan Church Building Fund, that they have read 

the foregoing amended complaint by them subscribed and that the contents 

of the several Counts therein are true to the best of their knowledge and 


belief. /s/ Harrison Parker 
. Trustees 
a [SURAT dated Nov. 22, 1957] | 
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14 [Filed December 12, 1956] 
ANSWER 
First Defense " 

Plaintiffs Harrison Parker and Edith S. Parker are not proper 
parties plaintiff in this action. 

Second Defense 

Defendant George M. Humphrey, Secretary of the Treasury, is 
not a proper party defendant in this action. 

Third Defense 

The complaint fails to state a claim upon which relief can be - 
granted. 

Fourth Defense 

Answering the numbered paragraphs of the complaint, defendants 
aver: 

1. Admitted. 
| 2. Denied, except that it is admitted that Harrison Parker and 
Edith S. Parker are citizens of the United States. 

3. Denied, except that it is admitted that the United States of 
America is a Corporation Sovereign and a Body Politic and that George 
M. Humphrey is Secretary of the Treasury. 

15 4. Admitted. : 

5. Admitted, except that defendants neither admit nor deny the 
allegations as to what the Tax Court held and aver that the decision, to- 
gether with the computation referred to therein, speaks for itself. 

6. Admitted, except that defendants neither admit nor deny the ¢ 
allegations as to what the Tax Court held and aver that the decision, to- 
gether with the computation referred to therein, speaks for itself. 

7. Defendants deny the allegation that the seizure was illegal 
and neither admit nor deny the conclusions of law alleged as to the 
propriety of the claim for refund. Defendants admit that the claim has 
neither been disallowed nor approved and that no registered notice has 
been received by plaintiff. 

| 8. Denied. 
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WHEREFORE, having answered each and every allegation of the 
complaint defendants demand judgment in their favor with costs to be 


paid by plaintiff. 
/s/ Oliver Gasch 
Unite es rney 


/s/ Edward P. Troxell 
Asst. United States Attorney 


/s/ Rufus E. Stetson, Jr. /s/ Joseph M. F. Ryan, Jr. 
Attorney, Asst. United States Attorney 
Department of Justice /s/ Ellen Lee Park 


Asst. United States Attorney 
[Certificate Of Service ] : 


[Filed November 5, 1957] 
MOTION TO DISMISS ! 
Comes now the defendant by its attorney, Oliver Gasch, United 


States Attorney for the District of Columbia, and respectfully moves 
the Court to dismiss this action on the grounds that the complaint fails 
to state a claim upon which relief can be granted, and that the Court 
lacks jurisdiction over the subject matter. | 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P, Troxell 
Asst. United States Attorney 


/s/ E. Riley Casey 
Asst. United States Attorney 


/s/ Ellen Lee Park 
Asst. United States Attorney 


/s/ R. E. Stetson, Jr. 
Attorney, Department of Justice 


[Certificate Of Service] 


30 [Filed December 13, 1957] 
ORDER | 
This cause having come on for hearing on defendants' motion to 
dismiss, and the Court having considered the pleadings and memoranda 
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filed herein and having heard argument of counsel for the respective 
parties, and being of the opinion that the matters raised by the complaint 
have been decided by the Tax Court of the United States, and that the 
said decision was affirmed by the United States Court of Appeals for the 
District of Columbia in Puritan Church of America v. Commissioner, 
209 F. 2d 306, certiorari denied, 347 U.S. 975, it is this 13th day of 
December, 1957, 

ORDERED that this action be and the same is hereby dismissed 
with costs to be paid by plaintiffs and 

FURTHER ORDERED that plaintiffs' motion for leave to file an 


amended complaint is denied. 
/s/ John J. Sirica 
Judge 
[Certificate Of Service] 


[Filed November 25, 1957] 
ORDER FOR CONSOLIDATION 

This cause having come on for argument on plaintiff's motion 
to consolidate for trial the above entitled cause with Civil Action No. 
3023-55, and it appearing to the Court that the issues in both cases are 
practically identical and that such consolidation will expedite the trial 
and promote the convenience of the Court and the ends of Justice, itis 
this 25th day of November, 1957, 

ORDERED, that the said causes, Civil Action No. 4060-56 and 
Civil Action No. 3023-55, be and the same hereby are consolidated for 
trial. 


/s/ Alexander Holtzoff 
Judge 


[Certificate Of Service ] 
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1 [Filed July 11, 1955] | 
IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 
UNIT ED STATES OF AMERICA, 
Plaintiff ° | 
v. : Civil Action No. 3023-55 


ANITA BIRD AND EDITH S. PARKER, 
INDIVIDUALLY AND AS TRUSTEES OF 
PURITAN CHURCH BUILDING FUND, 


Defendants ; | 
COMPLAINT ! 
For Income Taxes, Penalties and Interest 
United States of America by Leo A. Rover, United States Attorney 
for the District of Columbia, for its complaint herein alleges and shows: 
ic. | 
That plaintiff is a corporation sovereign and body politic. 
2. | 
That this action is authorized and sanctioned by the Commissioner 
of Internal Revenue and is brought at the direction of the Attorney General. 
3. | 
That the defendant Anita Bird is a resident of the State of 
Connecticut and District of Connecticut. 





y 4. | 

s That the defendant Edith S, Parker is a resident of the District 
) of Columbia. 5 

. 2 That by a certain indenture and declaration of = the defen- 


dants, Anita Bird and Edith §. Parker, were appointed trustees of a 
certain fund known and designated as the Puritan Church Building Fund; 
that the said defendants duly qualified as trustees thereunder and, upon 
information and belief are still the duly acting and qualified trustees 

J thereunder. 

é 6. ; 

Le That on or about the 12th day of July, 1949, there was duly 

a assessed against the said defendants, individually and as trustees, as 
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income taxes, penalties and interest for the years 1945, 1946, 1947 and 
1948 the following amounts: For 1945, taxes $1, 709.00, penalty $1, 281. 75 
and interest $340.84; for 1946, taxes $17, 417.18, penalty $13, 062. 88 
and interest $2, 428.62; for 1947, taxes $76,571.05, penalty $57, 428. 28 
and interest $6, 082.67; for 1948, taxes $136, 455. 72 and interest 
$6, 745.15, making in all the total sum of $319, 524. 14. 
1 
That notice of said assessments was duly given to the defendants 
and payment thereof duly demanded but no part of said assessments have 
been paid and there is now due and owing from the said defendants, indi- 
vidually and as trustees aforesaid, the sum of $319, 524.14 with interest 
from the 12th day of July, 1949. 
WHEREFORE, plaintiff demands judgment against the defendants, 
individually and as trustees for the sum of $319, 524.14 with interest 
from the 12th day of July, 1949. 


/s/ Leo A. Rover 
United States Attorney. 





98 [Filed January 8, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 8th day of January, 1958, that Plain- 


tiffs, Puritan Church Building Fund, Harrison Parker and Edith S. - 
Parker, Trustees hereby appeals to the United States Court of Appeals : 
for the District of Columbia from the judgment of this Court entered on . 
the 13th day of December, 1957 in favor of Defendants against said 
Plaintiffs. | ° 
/s/ Harrison Parker ; 
and = /s/ Edith $. Parker 
Trustees 
Puritan Church Building Fund | 
| 1868 Columbia Road, N. W. GE 
Copy to: Oliver Gasch | Washington, D. C. SES 
U.S. Attorney Tee 


Washington, D. C. a i 
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' “Puritanism had begun against cor- 
ruption in Church and State. Under 





its hard boiled policy, Massachusetts s 

became the strongest colony in North ; s a 
America. New England was a hive of : & «ff, 8. 
husbandry and commerce. fr ! “eg 6 
| The Puritan Spirit lived on and ex- re eee 
panded and has always been the per- ‘* ‘ $ ‘s 
vading influence in American life and bog % } Slane er 

in individual American conscience. oe % 14 

They were the ‘Minute Men’ at Lex- } : 

ington and Bunker Hill; their spirit es g: 

rode with the pioneers across the } “4 
mountains to settle new lands in Ohio, Fea ; 
Michigan, Illinois, Kansas, and as far Pa 5 

west as the Pacific Ocean. It was with & 

‘John Brown at Harper’s Ferry; it was £. * 


gets 


‘with Marcus and Narcissa Whitman 
when those New England martyrs and 
missionaries founded their school in 
the State of Washington. 

The Puritans lived by God’s Word. 
Their towns have grown rich, their 
schools have grown great. Their spirit 
has crossed America.” 

. —U. S. Senator John J]. Ingalls of 
Kansas 








PURE RELIGION 


¢ an ! ie hi sod | 


“From 1600 to 1700 there were great 
discoveries; Electricity and the circulation 
of the blood were found out; telescopes 
and thermometers were invented. There 
were a few great men writing books— 
Galileo, Kepler, Newton, Bacon, Leibnitz, 
Locke, mighty men crowded into a single 
century. But the greatest work done in 








that century was that of the Puritan set- eam Ae 


ting his foot in New England.” 
Henry Ward Beecher. 
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= “America shall introduce a pure religion” 


é Ralph Waldo Emerson | 
Centenary Edition of Emerson’ 's Works 


Vol. 10, Page 12 
. : 


VAILABLE 
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PURE RELIGION 


John Boyle O'Reilly, the historian, said: 
“If religion be a compliance with popular ec- 


clesiastical ceremonies, then the Puritan was ir. 
religious. 

“If religion be a belief in the standard doctrine 
of ecclesiastical theology, “the Trinity,” the fall, 
“total depravity,” “the atonement,” “the invinci- 
ble wrath of God,” “eternal hell,” “the damna- 
tion of men or of babies,” “the miraculous Revela- 


tion of the Old Testament and the New, to only 
famous men, Jews, Gentiles"—then the Puritans 
had little religion. 

“If religion be fear, whining, creeping through 
the world, afraid to use the natural faculties in 
a positive way; if it be hatred of such as think 
differently from the mass of those who do not 
think at all, but only hear and believe; if it be 
to damn men because they say there is no damna- 
tion, then the Puritan had no religion at all. 

“For he stood up straight, like a man on his 
own feet, and walked bravely forward, daring to 
think and tell what he himself thought, leaving 
others to think for themselves, having a manly 
contempt for all bigotry, all narrowness, yet hav- 
ing no hatred in his heart for the bigot.” 

“But, if religion be to do justly, to love mercy, 
and to walk humbly with God; if it be to love 
God with all the mind and heart and soul, and 
one’s neighbor as one’s self; if it be to forgive in- 
juries, to do good to all men, to-protect the needy, 
clothe the naked, instruct the ignorant, feed the 
hungry, visit the fatherless and widows in their 
affliction, to lift up the fallen, and at heart, en- 
deavor to keep one’s self unspotted from evil in 
the world, then the Puritan had the substance of 
religion such as Jesus said should be rewarded in 
the kingdom of heaven with a ‘well done thou 
good and faithful servant,’ and ‘inasmuch as ye 
have done it unto the least of these, ye have done 


>» 


it unto me’. 
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Puritanism lays down no theological creed; 
» asks no symbol; reverences exclusively no time 


nor ‘place nor thing. It reckons forms useful to 

such as they help; man may commune with God 
~ through the moss and the violet, the mountain, 

the ocean or the scripture which God has written 
bs in the sky. 


Puritanism relies on no Church, Tradition, or 
Bible, as the LAST ground and an infallible rule; 

w» it counts these things as teachers, when and if 
they teach, but not as masters; as helps, when they 
help, but not as final, infallible authorities. It 

» relies on the divine presence in the nature of man; 
and. on the eternal Word of God, which is TRUTH, 
as it speaks through the faculties God has given 


- SP paleves that God is as near the spirit of man, 
as matter is to sense; that the canon of revelation 
is not closed, nor God exhausted. It sees Him in 
Nature’s perfect work; hears Him in all true 
Scriptures: Jewish, apocryphal or Chinese; feels 
Him in the aspiration of the heart; stoops at the 
same fountain with Moses and Jesus of Nazareth, 
and is filled with the same living water. 


Co] 


= * * * 


Puritanism is a recognition of the complete 
union of the Spirit in Man, with God (good) in his 
every action, thought and feeling, to the end that 


he may live consciously in accord with the Divine 
Will. Puritanism is the natural religion where 


man’s will and God’s will, as expressed by His 
» eternal laws, are one and the same. Its source 

is constructive, its aim is constructive, its method 

constructive, its results miraculous. 


Puritanism calls God the source of all, Father 
and Mother, not stern judge; calls Jesus their 


Example and, thereby, their Redeemer; believes 
Heaven to be here and now, to the Righteous; Re- 
ligion, love of God and love of man, the love that 
trusts, but never fears the power which can be 
applied to our lives to make them splendid. 


The Puritans see in Jesus a man living manlike, 

highly gifted, and living with earnest and beauti- 

2 ful fidelity to his God; stepping thousands of years 

ahead of other men; the profoundest genius God 

has yet raised up, whose words and works help 

others to form and develop the idea of a spiritu- 
ally-minded, normal man. 


In the Puritan view, Jesus lived for himself as 
well as others, and died to prove the spirit of man, 
immortal; He worked out his own salvation, as 
He commanded each of us to do, for one man can- 
not live for another, any more than he can eat or 
sleep for another. It is not the personal Jesus, 








but the Spirit of Wisdom, Holiness, Love, that 
created Him the Messiah, His life at one with God. 
The divine incarnation is potentially in all man- 
kind, at all times,'and here and now. If Jesus 
were here today He would use all science and 
knowledge to integrate it into Christianity. 


Jesus looked to God for his authority, teaching 
a natural religion, with Truth its own authority; 
His works its witness. The early Christians fell 
back on the authority of Jesus; their successors 
(the Catholics and ithe Protestants), relied on the 
Bible and the work of the apostles and prophets. 
The world today, in Puritanism, retreads this 
ground back to Jesus of Nazareth, whose author- 
ity is God. ! 

Protestantism delivered us from the tyranny 
of the Catholic Church, and sent us to studying the 
Bible. Criticism of certain passages of the Bible 
freed us from the belief in the infallibility of the 
Scriptures as a whole, and brought us to the ado- 
ration of the words and works of Jesus. Puritan- 
ism liberates us from all personal and finite au- 
thority of both the Catholic and Protestant 
Churches, and restores us to GOD, the primeval 
fountain, whence all the Churches, the Scriptures 


and Jesus have drawn the water of life, where- 
with to fill their urns. Thence, and thence only, 


shall mankind obtain natural religion, spiritual 
well-being and the, miracles which always follows. 


It does good for goodness’ sake; asks no pardon 
for its errors. It is meek and reverent of truth, 
but scorns all falsehood, although that falsehood 
be upheld by the ancient and honorable of the 
earth. It bows to no idols, of wood or flesh, of 
gold or parchment, or spoken word, neither Mam- 
mon, neither the Church, nor the Bible, nor Jesus, 
but God alone. : 


It takes what help it can; counts no good work 
profane; no lie sacred; its redeemer is within; 
within is its salvation its heaven and its oracle 
of God. It rests upon natural religion; asks no 
more, is satisfied with no less. 


The watchword of Puritanism is, BE PER- 
FECT AS GOD. With its eye on the Infinite, it 
goes through the striving and the sleep of life, 
equal to duty, not above it; fearing not whether 
the wind blows east'or west. It has the strength 
of the hero; the tranquil sweetness of the saint. 
It makes each man his own direct communicant 
with God, yet accepts gladly him that speaks a 
holy word. Its prayer in words, in works, in feel- 
ing is this: “Thy ‘will be done,” which means 
simply, God’s Laws! shall prevail, and each of us 
can benefit therefrom. 






Porrran CHURCH - THE CHURCH OF AMERICA 


REVEREND HARRISON PARKER 
CHANCELLOR 


STUDY 
1868 COLUMBIA ROAD 
WASHINGTON 9, D.C. 


Jamestown, N. Y. 
The Puritan Church 
Gentlemen: 

Your writings are wonderful. It gives 
one so much more faith in the here- 
after, no more worry over the future 
after we pass out. 

If I can understand your writings, so 
far, all we need to do is live a life as 
good as possible and believe God is 
good, and we will get our reward. I 
do not believe God forgives us. We 
must work our way through eternity 
through our acts here and hereafter. 

Respectfully, 
F. J. M. 


x« «= * 


April 24, 1944 
Dear F. J. M.: 

Permit me personally, to answer your 
letter to the Puritan Church. 

The Puritans teach, that at what 
mortals call death, the emancipated 
spirit passes on to another conscious- 
ness of which we know not the de- 
tails, nor cannot know until we enter 
there, any more than the infant is 
aware of the consciousness of youth 
until it has entered into that period of 
its development. But resting on the in- 
finite perfection of God, we have no- 
thing to fear, but every good thing to 
hope for and confide in. No misfortune 
happens to him who dies; he is but 
born again. He has taken one step 
more in the endless progress of the in- 
dividual. From glory to glory is a good 


word for the perpetual advance of the 
spirit from one consciousness to a 
higher one. 

Nay, it is the doctrine of this Church, 
that the God who fills the violet with 
perfume and the rose with beauty, the 
God who provides the animals with a 
heavy coat of fur for the severe winter, 
and a lighter one for a mild one, will 
not punish any man or woman cither 
in this or in the next consciousness. 

God’s laws, both material and spir- 
itual, are unerring and eternal. For the 
violation of either of them, there are 
comsequences, never punishment. For 
example; water will not run uphill; 
that is one of God’s material laws. If 
you violate it, you are not punished; 
the consequences of its violation will 
be that your enterprise that calls for 
water to run uphill will fail, here and 
now. Another of God’s laws is: 

“And as ye would that men should 
do to you, do ye also to them like- 
wise.” 


That is one of God’s spiritual laws. 
If you violate it, there is no punish- 
ment by God here or hereafter. But the 
consequences of its violation will be 
manifested here, in the lack of the de- 
velopment in your character; its full 
development is necessary now, to allow 
God’s bounty of health, happiness and 
material wealth to flow to you. 

For over 300 years on American soil, 
the Puritans have demonstrated that 
any man or woman who lives true to 
the laws of his being, as they are writ- 
ten by God in the heart and in nature, 
will be blessed here and now. 

The teaching of this Church rests on 
the words of Jesus as they were spoken 
by Him, two thousand years ago; they 
were good then; they are good now. 
The Puritans believe that the sun will 
fade out of the heavens sooner than 
His words will fade out of the hearts 
of men and women. He said: 

“I am the resurrection and the 
life; he that believeth in me, though 
he were dead, yet shall he live. And 
whosoever liveth and believeth in me 
shall never die. Believeth thou this?” 

Very truly yours, 
The: Chancellor 
& 


Sd * 
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Historian Hume, known for his books on 
Political history and Statecraft, gives this 
reason for the Puritans coming to America: 


“The Puritans, restrained in England, shipped 
themselves off for America, and laid there the 
foundation of a government which possessed all 
the liberty, both civil and religious, of which 
they found themselves bereaved in their native 
country. But their enemies, unwilling that they 
should any where enjoy case and contentment, 
and dreading, perhaps the dangerous conse- 
quences 'of so disaffected a colony, prevailed on 
the king to issue a proclamation, debarring 
these devotees access even into those inhospi- 
table deserts. Eight ships, lying in the Thames, 
and ready to sail, were detained by order of 
the council; and in these were embarked Sir 
Arthur Hazelrig, John Hampden, John Pym, 
and Oliver Cromwell, who had resolved for- 
ever to abandon their native country, and fly to 
the other extremity of the globe; where they 
might enjoy lectures and discourses of any 
length or form which pleased them. . . . The > 
religious: zeal of the Puritans inspired a courage 
which no human motive was able to surmount.” 
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John Richard Green 
Engraved after the Drawing by Frederick Sandys 


PETITIONER'S ADMITTED 
AND UNDISPUTED EVIDENCE 
IN TAX COURT CASE 25701 


John Richard Green, famous for hts historical 
books covering several centuries and an au- 
thority on Puritan history, has this to say of 
the Puritans: 


“... The temper of the Puritan gentleman was 
just, noble, and self controlled... . His aim was 
to attain self command, to be master of himself, 
of his thought and speech and acts. . . . His life 
was orderly and methodical, sparing of diet, and 
of self indulgence; he rose early, he never was at 
any time idle. . .. The absolute devotion of 
the Puritan to a superior tended more and more 
to rob him of all sense of measure and propor- 
tion in common matters. ... They rejected 
ceremonies as relics of idolatry, the rule of 
bishops as unscriptural, and joined themselves 
‘as the Lord’s free people into a church estate 
over the fellowship of the Gospel.’ Feeling their 
way forward to the great principle of liberty of 
conscience, they asserted their Christian right 
‘to walk in all the ways which God had made 
known, or should make known to them.’.. . 
® * a 


“The temper of the Puritan was eminently the 
temper of law. The diligence with which he 
searched the Scriptures sprang from his carnest- 
ness to discover a Divine Will alone; for human 
ordinance derived new strength only from their 
correspondence with the revealed law of God. 
The Puritan was bound by his very religion to 
examine every claim made on his civil and 
spiritual obedience by the powers that be; and 
to own or reject the claim, as it accorded with 
the higher duty which he owed to God... . 
His reason always submitted to the Word of 
God; but in all other things the greatest names 
in the world would not lead him without 


reason. 
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“, . - He will be wise to believe that 

> these Puritans do mean what they say, 
| and to try unimpeded if he can dis- 
cover what that is. Gradually a very 

dous phenomenon may rise on 


= his astonished eye, A practical World 
based on Belief in God. 
Our ancient Puritan reformers were 
3 as all Reformers that—will ever much 
benefit this earth are inspired always ; 
ys by a Heavenly Purpose. To see God’s 
- own law then universally acknowl- 
edged for complete as it stood in the 


} Holy Written Book made good in this 
world; to see this; or the true un- 
v | wearied aim and struggle toward this; 


it was always a thing worth living for ! 
3 and dying for! Eternal Justice; that | 
COVES God’s Will be done on Earth as it is in 
a Heaven. .. .” 
AILABLE 4 —Carlyle. 








Thomas B. Macaulay 


“|. Under the rule of England by 
the Puritans justice was administered 
between man and man with an exact- 
ness and purity not before known. 
Under no English government since 
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the Reformation had there been so 
little religious persecution. . . . Even 
the Jews, whose public worship had 
ever since the 13th Century been inter- 
dicted, were, in spite of the strong 
opposition of jealous traders and fanat- 
ical theologians, permitted to build a 
Synagogue in London. 

... After half a century during 
which England had been scarcely of 
more weight in European politics than 
Venice or Saxony, she at once became 
the most formidable power in the 
world, dictated terms of peace to the 
United Provinces, avenged the com- 
mon injuries of Christendom on the 
pirates of Barbary, vanquished the 
Spaniards by land and sea, seized one 
of the finest West Indian Islands, and 
acquired on the Flemish Coast a fort- 
ress which consoled the national pride 
for the loss of Calais. She was superior 
on the ocean. She was the head of 
the Protestant interest. All the re- 
formed churches scattered over the 
Roman Catholic Kingdoms, acknowl- 
edged Cromwell as their guardian.” 
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New England and her descendant 

States; the fathers of the Ameri- 
can idea; of most! things in America 
that are good; surely, of most that is 
best. They seem made on purpose for 
their work of conquering a wilderness 
and founding a state. It is not with 
gentle hands, not with the dalliance of 
effeminate fingers that such a task is 
done. The work required energy the 
most masculine in heart, head and 
hands. None but 'the Puritans could 
have done such a work. They could fast 
as no men; none could work like them; 
none preach; none pray; none could 
fight as they fought. They have left 
a most precious inheritance to men who 
have the same greatness of soul.” 

—Channing. 


“Txe Puritans! are the fathers of 





WILLIAM ELLERY CHANNING 


HE.Puritan had within him the 
prime quality of mental integrity; 
he was a sincere lee of the truth; 
would neither deceive himself nor 
others; was no diplomatist of ideas, no 
politician of thoughts, no juggler of 
speech. He desired the ultimate facts. 
The charge of intellectual pretense or 
affectation cannot, without malignity, 
be brought against him. He was a de- 
voted ‘lover of wisdom,’ and therefore, 
by definition, a philosopher.” 
—Samuel J. May. 





SAMUEL J. MAY 





AMERICA'S PURE RELIGION 


“The Puritan idea of government is 
founded in human nature, and comes 
from the nature of God who made 
human nature. To carry it out politi<x 
cally is to execute justice, which is the 
will of God. This idea, in its realiza- 
tion, leads to a democracy, a govern- 
ment of all, for all, by all. 

Such a government aims to give every 
man all of his natural rights; it de- 
sires to have political power in alle 
hands, property in all hands, wisdom 
in all heads, goodness in all hearts, re- 
ligion in all souls. That means the re- 
ligion that makes a man have self- 
respect, be earnest, and faithful to the 
infinite God, that disposes him to give 
all men their rights, and to claim hise 
own rights, at all times; the religion 
which is piety within you, and good- 
ness in the manifestation. 

Such a government has laws, and the 
aim thereof is to give justice to all men; 
it has officers to execute these laws, for 
the sake of justice. Such a governmentg, 
founds schools for all; looks after those 
who are most in need; defends and pro- 
tects the feeblest as well as the richest 
and most powerful. 


The state is for the individual, and 
for the individuals and so it reverences 


justice, where the rights of all, and the 


xa LZ St interests of all, exactly balance. It de- 
ar, ln, mands free speech; everything is opeft’ 
to examination, discussion, ‘agitation,’ if 
you will. Thought is to be free, work 
to be free, and worship to be free. Such 
is the Puritan idea, ard such the State 
which it attempts to found.” 
“For his faith in the Spirit, the Puri- Sane: 
tan has been found worthy to become 
the father of the religion of the Spirit. 
And still more so by his inculcation 
ot veracity as the most decisive proof 
of piety. 
The meaning of this word to the 
Puritan is submission, resignation, obe- 
dience; therefore the renunciation of 
Man’s stubborn self-seeking, of the 
selfish nature and will; that surrender 
to the divine will, in virtue of which 
we no longer wish for that which is 
pleasant or profitable to ourselves in 
our isolated capacity, but desire the 
victory of God. 
He therefore who, sacrificing his 
own selfish interests, devotes himself to 
the divine will, to goodness, shall re- 
ceive earthly power, strength, posses- 
sions. This earth, with her gifts, is the 
heritage of the good, or is destined to 
become so.” 


« « * 


—Horace Mann 
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. “The Puritans always throw them- 
selves back upon character; upon the 
, 3 fact whether a man is honest, just, long 
suffering, merciful; not whether he be- 
2 “ lieves in a denominational creed, or is a 
strict observer of rites and ceremonies.” 
‘ —William Lloyd Garrison. 
. | 
i The Puritan did not stop to ! 
think; he recognized God in his 
soul, and acted. — Wendell Phil- ! 
. lips. 
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THE STATE UNIVERSITY OF IOWA 
IOWA CITY 


SCHOOL OF RELIGION 
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December 12, 1946 


Puritan Church 
LacGranze 
Illinois 


centlerens 


In my ctudy of the American relisious 
scene the Puritan Church has again and asain 
been called to my attention. I am sincerely 
interested in thorouzhly familiarizing myself 
with your work and worship. ‘411 you kindly 
send me any information you may have or let 
me Imow where this material may be procured. 

I would, in fact, be happy to male a trip to 
LaGranse to learn more about what you believe 


and teach. 
Cordially, 
FF 


LS shal Marcus Bach 
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This simple stone marks the resting place of "Deacon Thomas Parker 
who, in the year 1643, was "won of the Founders" of the Puritan 
Church in the United States. 
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the American Revolutionary War. 
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Captain John Parker of the fifth generation of the Parker fam 


This piece of granite marks the spot at Lex 


men born on Amer 





Reverend Harrison Parker is the grandson of Deacon Thomas Parker in the tenth 
generation of the Parker family of Puritan men born on American soil. At age 
40, he resigned the $45,000 a year presidency of a ‘large corporation to de- 
vote his experience to the Church of “his fathers". 





Rev. Harrison and Edith S. Parker were selected out of the 26 million desceadants of the 
early Puritans now dwelling in the United States, as their trustees of the Puritan Church - 
the Church of America. Their children of the eleventh generation of the Parker family of 
Puritan men born on American soil, were Harvard Manswers ty} honor | men, and Bryn Mawr Uni- 


sity, Cum Laude students. | 
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PETITIONER'S ADIL cd 
AND UNDISPUTED EVIOCNCE 
WW TAX COURT CASE 2570} 


A FORM OF 
AGREEMENT BETWEEN OWNER AND ARCHITECT 


ON THE FEE PLUS COST SYSTEM 


THIRD EDITION, COPYRIGHT 1917-1926-1945 sy THE AMERICAN INSTITUTE OF ARCHITECTS 
THE OCTAGON WASHINGTON, D. C. 


THIS AGREEMEN T made the SAVED ee 


day of.......March in the year Nineteen Hundred and... forty-eight 
by and between............. S12 LBS: 21S: ee ree o 
Geen ee rere ae en TS: Phe. Chyrch..Of AMPA Ga. ee eccccccceeceecneeneemnenenneenee 
hereinafter called the Owner, and... Harvey..Wiley..Cormbett.0 
i i ln i te i eae sno eeepc hereinafter called the Architect, 


WITNESSETH, that whereas the Owner intends to erect.a. Meeting House, with 
work.) 


Add here brief description of scope and manner of execution of 


Broadcasting Tower, Memorial Court, Service Building with Library, 


See ew we Oo oe 66 eee 808 88 8 80 6 oe 8 O88 Oe ee OEE ESOS ew OEE EE EEE NS HOS OES EEE S EH ee a EER eee nae Enns ease serene ese kewaaaasetece=ne 


Cafeteria and Kitchen and radio equipment as well as other necessary 


POO pe 9 8 8 86 8 8 e888 SOOO Eee BEER SESS ESS SEE EN SEER SESE SCS S TERETE RAE ROO eee NEw a nae anes eeee a Seteunsetteweenseseeenecuses 
were re ceweenesseenn 


NOW, THEREFORE, the Owner and the Architect, for the considerations 
hereinafter named, agree as follows: 


The Architect agrees to perform for the above-named work, professional services 
as stated in Article 1 of the “Conditions of Agreement between Owner and Archi- 
tect” hereinafter set forth. 


The Owner agrees to pay the Architect the sum of...Sixty.. Thousand ($60,000.) 





Ee Te eT ET EE Ne eT Oe RT een ETT dollars ($60,900...) 7 
as his fee, of which... Three Thovsand Five Hundred Dollars oo. 
dollars ($320Q.0Q.......) is to be paid in..17_ equal installments monthly 


beginning..Upan..signing of. contract, the balance to be paid on issuance of 
final certificate; and to reimburse the Architect monthly all costs incurred by him 
in Mies! performance of his duties hereunder as more fully set forth in the said 
‘* Conditions.” 





The parties hereto further agree to the following 
conditions: 

1. The Architect’s Services.—The Archi- 
tect’s professional services consist of the neces- 
sary conferences, the preparation of preliminary 
studies, working drawings, ifications, large 
scale and full size detail drawings; the drafting of 
forms of proposals and contracts; the issuance of 
certificates of payment; the keeping of accounts, 
the general administration of the business and 
supervision of the work. 

2. The Architect’s Fee.—The fee payable 
by the Owner to the Architect for his personal 
professional services shall be named elsewhere in 
this Agreement. 

In case of the abandonment or suspension of 
the work or of any part or parts thereof, the 
Architect is to be paid in proportion to the ser- 
vices rendered on account of it up to the time of 
its abandonment or suspension, such proportion 
being 20% upon completion of preliminary 
sketches and 75% upon completion of working 
drawings and specifications. 

If the scope of the work or the manner of its 
execution is materially changed subsequent to 
the signing of the Agreement the fee shall be 
adjusted to fit the new conditions. 

if additional personal service of the Architect 
is made eee by the delinquency or insol- 
vency of either the er or the Contractor, or 
as a result of damage by fire, he shall be equitably 
paid by the Owner for such extra service. 

3. e Architect’s Costs.—The Architect 
shall maintain an efficient and accurate cost- 
keeping system as to all costs incurred by him, in 
connection with the subject of this agreement, 
and his accounts, at all reasonable times, shall be 
open to the inspection of the Owner or his author- 
ized representatives. 

The costs referred to in this Article comprise 
the following items: ; : ; 

(a) The sums paid for drafting, including 
verification of shop Crema for specification 
writing and for supervision of the work. 

(b) The sums paid to structural, mechanical, 
electrical, sanitary or other engineers. 

(c) The sums paid for incidental expenses 
such as costs of transportation or living incurred 
by the Architect or his assistants while traveling 
in discharge of duties connected with the work, 
costs of reproducing drawings, printing or mim- 
eographing the s cations, models, telegrams, 
long distance telephone calls, legal advice, ex- 


pressage, etc. 

(d) A proportion of the general ex of 
the Architect’s office, commonly called “Over- 
head,” representing items that cannot be appor- 
tioned in detail to this work, such as rent, light, 
heat, stenographer’s services, postage, drafting 
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Article 3 and the Owner shall pay the Architect 
the amount thereof. | 

5. Survey, Borings and Tests.—The Owner 
shall, so far as the work under this agreement may 
require, furnish the Architect with the following 
information: A complete and accurate survey of 
the building site, giving the grades and lines of 
streets, pavements, and adjoining properties; the 
rights, restrictions, easements, Boe! aries, and 
contours of the building site, and full information 
as to sewer, water, gas and electrical service. The 
Owner is to pay for borings or test pits and for 
chemical, mechanical, or other tests when re- 
quired. 

6. Supervision of the Work.—The Architect 
will endeavor to guard the Owner against defects 
and deficiencies in the work of contractors, but he 
does not guarantee the performance of their con- 
tracts. The mipervision of an Architect is to be 
distinguished from the ‘| continuous personal 
superintendence to be obtained by the employ- 
ment of a clerk-of-the-works. 

When authorized by the Owner, a clerk-of-the- 
works acceptable to both Owner and Architect 
shall be engaged by the Architect at a salary 
satisfactory to the Owner and paid by the Owner, 
upon presentation of the! Architect’s monthly 
statements. ' 

7. Preliminary Estimates.—When _re- 
quested to do so the Architect will furnish pre- 
liminary estimates on the cost of the work but he 
does not guarantee the accuracy of such estimates. 

8. Ownership of Documents.—Drawings 
and specifications as instruments of service are the 
pro of the Architect whether the work for 
which = are made be executed or not. 

9. Successors and Assignments. — The 
Owner and the Architect, each binds himself, his 
partners, successors, executors, administrators, 
and assigns to the other party to this agreement, 
and to the partners, successors, executors, ad- 
ministrators and assigns of such other party in 
respect of all covenants of this agreement. 

Except as above, neither the Owner nor the 
Architect shall assign, sublet or transfer his 
interest in this agreement without the written 
consent of the other. 

10. Arbitration.—All questions in dispute 
under this agreement shall! be submitted to arbi- 
tration at the choice of either party. 
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It is mutually agreed between the Owner and the Architect 
that the architects cost will not exceed $100,000. This budget 
amount is made up as follows: 


Mechanical Engineers Service - $35,000. 
Structural = sd 15,000. 
Landscape Architects - 10,000. 
Architectural Drafting, Designing, 


Speifications, etc. - 000. 
$100,000. 


These costs are predicated on $2,000,000. operation. 


If this cost of production is exceeded by more than 
10% the additional cost shall be taken from the Architect's 
fee. If, howeber, the cost falls below $100,000. the 
Architect's fee shall be increased by 20% of the savings. 
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The Owner and the Architect hereby agree to the full performance of the cove- 
nants contained herein. 


IN WITNESS WHEREOF they have executed this agreement, the day and 
year first above written. ' 
535, etees eS Se 
C] 


- Architect 





{Worse 3sV5 1YN0D X¥L Nt 
HONAGIAT G3LNdSIGNN ONY 
OALLINGY S.UBNOILILSd 
‘OD ‘a ‘uog3uyysem 3e ,,9UTIYS-ZULZSaz0Ig,, ayz ‘209TdIaySeuW Sty PoYysTuTy *AZFD YIOX AON UF 19zU9D 
TIT TIJOyOOY OJ $299zTYOIe |yy Jo auo ‘33aqQIOD AaTTM AaAIvY B0UazSFKe jo araqds yxeU 3y} 02 UO Passed ay a10jag 


— Voruawv JO HOUNHD ~ 


t ale on ioag oD 













‘© 
> gph 
‘ail aii a" Walter Roberts 596 


—_ — ee OF FRIENDS OF INMATES 







ix 
been he 30 aye, and cach 30a hing im will n 
4 yilays, Socio Sandans. or legal howd 
ead divert 


To: 


Post Office or To 





WRITE ON RULED LINES ONLY 


Dear Sirs 


I have been continually receiving my lessons for the past 
four months. Please allow me to tell you how grateful I am. The 
lessons have opened my eyes that I may see the light religiously where I 
formerly walked in darkness. This letter will not hold all the things 
that should be said concerning my new belief and faith. 


I deeply thank you for the wonderful lessons that have been 
put together by the Puritan Church for the good of those that have a 
Sincere desire to worship God the Father, in the proper manner. 


Often I lay in my bed reading these lessons. Some of the 
things in them are so astounding that I long for the day to come that I 
may have the opportunity to tell all I meet 2f the spiritual blessings 
that come to me, since I learned the way of Jesus. 


Please remember me in your prayer that I may maintain my 
heart's desire to do God's will here on earth, when I am released from 
this prison. 

Thanks for everything that you have done for me. 


May God bless you. 
VeVi] m 


age 





| 
| 
i 


The religious idea of the Puritans, in 1642, established the First Charch of Reading, Massachusetts: ia 1776, wrote 
the Declaration of Independence; and in 1940, by its incorporation under the religious statutes, founded the 
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| PURITAN CHURCH 
THE CHURCH OF AMERICA ee oe 
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| LaXee > aco "90k 
exher gedTO™ og 
™ Office of the Chancellor ¥ “il pron ont gh? 
¢ 
» __ tA GRANGE, ILLINOIS ite 
Mr. Walter Roberts ! 
. Box 56 | 
. Blawnox, Pennsylvania 
» 
Fellow Pilgrim: 
Let me acknowledge receipt of your letter. 
> The fact that you are in prison means nothing to the Puritan Church. God is 
- there, with you. | 
m "Lo, I am with you always, | 
even unto the ends of the 
earth.*® 
* You are right, a mistake was made with your name. It has’ been corrected. The 
Puritan Church maintains a vast world-wide machinery for the dissemination by 
ee mail of the teachings of Jesus. Occasionally a name gets into the wrong groove. 
om | That is what happened in your case. | 
— The Puritans have no endowments; they have neither ausieetatea wealth, nor 
; jewels, nor silver, nor gold; their temples arein the homes ; their cathedrals 
4 are in the skies; their altars are in tho hearts of men. | 
| Since 1559, when the Puritans broke away from the established churches and started 
| the worship of God in a natural way, God has sent such bounty to the expentant 
Puritans each day that they have not hoarded vast stores of wealth as the other 
ee churches have. Loving friends throughout the world send to the Puritan Church 
each morning (aS God sent the manna to His obedient children in the desert) 
yr 4 sufficient money for its daily needs. In this there is enough to supply the 
needs of any one who desires the Puritan Teachings but has not the funds with 
a“ which to make a contribution for them. From this fund you will receive all the 
en teachings of the Puritan Church, free. If you would like to have a Bible of 
your own, we have Easter and Christmas donations with which to meet your need. 
»> 


When all the nations, of the world shall be united under Puritanism as they 
a will be sooner or later, there will be no more wars; there will be no more 
prisons, no more asylums. In that day the teachings and philosophy of Jesus sill 


ak. be found to be practical and usable. Ths spirit or the Master's Teachings will 

is be lived up to, everywhere. Men will no longer fear to live out these teachings, 
which they now profess to believe, but pronounce "*impractical* as principles 

A of living. Then the Sermon on the Mount will be capable of realization; then 

the Golden Rule will be in every man's heart and mind, in every language, under 

a | every sun. With the consciousness of the Oneness of All, will come the true 

a conception of Jesus’ mission, and the belief in its ultimate fulfillment. 

igen Let us rejoice that we have found that GOD is so much greater than either the 
Jews, the Catholics, or the Protestants have heretofore conceived Him to be. 

.- Let us not feel that He has been set farther away from us, for such is not the 
case. When we once get our new bearings in the growing Natural Religion of the 
co Puritans, we shall see, that as our idea of God has grown, we, ourselves, have 
| grown mentally in proportion. | 

4 


Let us realize that with the consciousness of the existence of a Perfect GOD, 
we have gained a consciousness of being nearer to Him—of being a part of the 














Perfect Whole—of not being merely created by GOD, but of being begotten of 
Him—as possessing an atom of His spirit, a portion of His Substance, a par- 
ticle of His power—being a part of Him, not apart from Him. 


Let us realize that as we mentally grow, unfold or develop, we shall acquire a 
greater share of all God's wisdom, power, love and command over ourselves, as 
well as over cruelty, sickness, disease and poverty. 


Let us remember that as the child possesses all the qualities of the Father, 
in a less developed form, so do we; the children of the Perfect GOD, possess a 
particle of His perfection. 


Think of it for a moment, and then remember that a perfect God is continually 
expanding within us. As His spirit unfolds in us, we lose our sense of disease 
for a realization of health; as we lose our idea of poverty, we automatically 
become conscious of His ever present abundance. 


Perhaps it will help you in your progress upward, to earnestly offer the 
following prayer-- 


"Oh, God, Thou Omnipotent, grant me the power to improve in my duty to 
my fellow-man. May I grow from strength to strength, increasing con- 
tinually in godliness and wisdom, and thus show forth only pure and holy 
thoughts in my life, no less than in my teachings. Oh, God, wilt thou 
help me to become more pure in heart and better able to restrain all 
impetuous desires and unholy thoughts; may I ‘put down every high thing’ 
that would exalt itself against Thy perfect law. Help me in the inter- 
course of life to discharge my duties with more fidelity; to love Thee 
more, and also those with whom Thou hast caused me to come into contact. 
Amen! 


“7, Whither shall I go from thy spirit? or whither shall I flee from thy 
presence? 

"8. If I ascend up into heaven, thou art there: if I make my bed in Hell, 
behold, thou art there. 

= If I take the wings of the morning, and dwell in the uttermost parts of 
the sea; 

"10. Even there shall thy hand lead me, and thy right hand shall hola me. 

“11. If I say, Surely the darkness shall cover me; even the night shall be 
light around me. 

"12. Yea, the darkness hideth not from thee; but the night shineth as the day: 
the darkness and the light are both aliks to thee. 

"13. For thou has possessed my reins: thou hast covered me in my mother's womb. 
"14. I will praise thee; for I am fearfully and wonderfully made: marvelous 
are thy works; and that my soul knoweth right well. 

"15. My substance was not hid from thee, when I was made in secret, and curi- 
ously wrought in the lowest parts of the earth, 

"16. Thine eyes did see my substance, yet being unperfect; and in thy book all 
my members were written, which in continuance were fashioned when as yet there 
was none of then. 

ie a How precious also are thy thoughts unto me, 0 GOD how great is tke sum 

of them! 


F Fe X st DAVID--Psalm CXXXIX. 
QO SRE ig _ 
We are, we wig 

‘s Sincerely, 


THE PURITAN CHURCH 
"The Church of America® 
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Hilldale Ave. 
Los Angeles 46, Calif. 
Oct. 10, 1946 


The Puritan Church perTiONERS Fe ! ’ 
NDI 
LaGrange, I11. een couRT CASE. 708 


Dear Chancellor: | 

I received your booklet, After reading the booklet I found that the Puritan 
Church lays more stress on obeying God's laws rather than to abpetunee of reli- 
gious rituals; and that is as it should be. 


You know, Chancellor, when one who is worldly reads the tel Tevet he draws 
the conclusion that it is wonderful reading, but will it work, because it is so con- 
trary to what the world has taught us. The world teaches that we love those who 
love us and hate those who hate us; to punish those who have ie instead of con- 
verting and saving them, etc, 


I knew that if one wants fo find out whether a thing is ~ or not, all one has 
to do is to test it, regardless whether it is a gadget or a law. Consequently I 
put some of God's laws to the test and I found them true and amazing. 


When I changed from hating a ruthless employer to loving him, he instantly 
changed, called me into his office, gave me a 3-dollar raise without my asking for 
it and treated me as though I was his best friend; and the other employees couldn't 
figure out what had happened, they said to me-Bill, you must be his pet. But I 
knew that it was nothing of the kind, I had obeyed one of God‘*s commandments. 


| Shortly after the war started and many things had become scarce, a fellow came 
to me and asked me for a couple pipe nipples and I gave them to him, but later re- 
gretted it because they were the only two I had left and I knew it was impossible 
_to buy new ones. All day long that thought bothered me and made me feel miserable. 
Finally I came to the conclusion to go over the next morning and ask him to return 
them. Very miserable, after I went to bed, I suddenly remembered God's commandment, 
‘Give to him which asks of thee, etc, I said to myself, now if God wants it that way 
_then let His will be done, I'm going to forget about the whole thing and let the 
fellow keep the nipples. And then a great peace came over me and I fell asleep. The 
‘next morning the fellow came running over, Bill do you want some pipe? Where did 
you get any pipe, I asked him. Then he told me that the Mrs. had asked him to plant 
a shrub in a certain place and when digging 2 hole he had struck a network of per- 
 fectly good pipe of which no one had ever dreamed of. He gave me at least 20 times 
the amount I had given him, and many other fittings and the assurance that if I 
wanted more I could have them, 
| 

To you of the Puritan church all this is easily explainable. You know that 
' these miracles are the results of obediance of God's laws. And after every such 
- happening I can almost see God's presence about me. | 


I could go on and on with such experiences, but these are not strange things 
to you. I find that God*s message is all very simple. All one has to dé is obey 
it willingly and joyfully. 
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I found that obediance must be absolute, not + or 4 but 100%, fer in the 
measure it is obeyed it will be fulfilled. I do admit that I have not yet tived 
all according to the Scriptures, but I have made a good start and I shall con- 
time in search and try to live my life according to his will. Perhaps I will 
find some valuable points in the books which you are about to send. 


I do net go to Chirch because I know that God is not concerned with whether 
I go to church but rather that I worship Him by keeping His commandments. I lay 
no stress upon my personal rights, because I believe that when I live as God wants 
me to live, all rights will take care of themselves. I have experienced that too. 
The stress upon personal rights and liberty has led to confusion and strife which 
we can seeevery day. I do not have to fight for anything. God is my source of 
everything good, and a protective armor in case of trouble. By what I have 
written you will see that I am not exactly a neophyte, but a Puritan well on the 
way to truth. 


I send you my best wishes for success in spreading the religion of Jesus in 
its true meaning. 


Very truly yours, 


ao = ) 
(sgd) William ae 








East LaSalle Ave. 
South Bend 17, Indiana 
September 11, 1947 


The Chancellor; 


Dear Friends: Quite some time ago I received 
that booklet containing the law of the spiritual world 
‘which Jesus used. 


Now both my wife and I are very mich ueeceaxen 
in the teachings contained in it. I have been a student 
of Christian Science for several years, and while I have 
received a great deal of heIp from it, I have never been 
completely satisfied with all it’s teachings, but I do 
believe the Puritan teachings are what we have been look- 
ing for. We wish you ani the church the very best of 
success. | 


Very gratefully yours, 


Rhinelander, Wisconsin 


july 26, 1947 


Dear Chancellor 


Puritan Church: 


I must write to you and tell you how mich I 
like the book I received from you. ("Divine Healing 
as Practiced by Jesus”. ) 


I think it is just wonderful, in fact it is 
the best and most easy to understand that I have ever 
read. 


I am not a member of any Church at the present 
time. I used to be a member of the Catholic Church, but 
am not anymore. 


I have for some time taken a big interest in 
Christian Science, but I like your study much better as 
it is easier to tmderstand. 


I would like to hear from you. I am very in- 
terested in your Teachings. 


I hope to hear from you some time in the near 
future. 


Sincerely, a friend, 





Pasadena Avenue Los Angeles 31, California 


1-19-1948 
| 


| petitioner's ADMITTED 


‘CE 
| AND UNDISPUTED apeeele 
_ ~ : JN TAX couRT CASE 2 


Dear Chancellor, 


Just a few lines to let you know I! received and 
read your maryelous book. For three weeks past, I was hone, 
with the Influenza. I have been very sick. (To day, I 
started back to work. I want to tell you how I enjoyed 
reading your book. It is something for which I have really 
hungered. So different from anything I have ever studied. 


I am so grateful to my dear friend Rey. Mabel 
Johnson for telling me about the Puritan Church. I enjoy 
reading God*s law as your church explains it. Your book 
gave me more faith and a brighter outlook on life. I am 
thankful in being able to have this wonderful truth. 


I told a lady friend of mine about: the Puritans 
and she seemed quite interested. I wish I had always known 
about the Puritan Church. We do have a beautiful world in 
which to live, if people could realize what God Our Father 
gives to us each day. If only the negative things could be 
cast aside for the positive, how much happier people would 
be. I wish you God's blessing in every way Thank you so 
much for taking me into the Church. i 


Respectfully yours in Faith, 
| 


Mrs. Jessie 





Los Angeles (37) California 


May 7th, 1947 


Puritan Church 
La Grange, I1l. 


Gentlemen: 


Your book on Divine Healing is the finest thing 
I have ever read. I have been seeking something on the 


subject and praise and thank God for plating this in my 
hands, as life is now devoted to the teachings of The 
Master. I want to join r Cimrch. I also want to send 
ny blessings to the one that sent in my name to you, and 
I am too sending you some names that I think would be in- 
terested in your work. 





God bless you and may the good you are now doing 
be increased and miltiplied as the loaves and fish. 


Sincerely yours, 


Mildred 
Los Angeles (37) California 











The Chancellor 
Puritan Church, 
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Dear Chancellor- 


Wilmington, N. C. 
May 10th, 1947 


ED 
| perrrione® eyiDENCE 
.= prised 9519 
ano US a ASE 

! ¢ 


Words cannot express the good the Puritan 


Church has done for me. I certainly am in 


the faith with you, and have learned more 


about religion, and the Bible. through your 


studies than I have ever learned before. 


Yes, I am a Puritan, thank God, and may 


God bless you in your work in telling and 


teaching people the Truth. i 


Yours faithfully, 


' 
| 





Wilmington, N. C. 





98 Westview 


May 18, 1947 
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Puritan Church * 


La Grange, Illinois 


Dear Chancellor, 

Enclosed please find my application for membershi 
in "The Mother and Father Church of the Puritans”. 

I cannot express in words how happy I am with the 


lessons. I thank God with all my heart and being for this 
great blessing. 7 


I read each one over several times, also the letter 
which accompanies each and it fills my life with something I 
have never felt before, a feeling of being more complete, if 
I can express it in words. 

I have never been a member of a church. 


Blessings ever be with you. 


Very truly yours, 








.VAILABLE 


sound volume 





Dear Chancellor: 

I would like to enroll in the Church 
of the Puritans as I have read the in- 
troductory sheets and find them very 
much to my liking, and will say it has 
helped me already. So if my contribu- 
tion is satisfactory, please send me Les- 
son No. 1, and I'll send what I can. 
I'm a member of no church, but my 
dad was one of the old Puritans, so I 
know I'll be helped. 


Respectfully yours, 
M. F. 


« * * 


New Phila., O. 
To the Puritan Church 
LaGrange, Illinois 
Friends: 

Just a line to let you know I receiv- 
ed my second lesson on Divine Heal- 
ing. Also the Bible you sent me. I am 
very proud of it, and I thank you very 
much for it. You shall be rewarded for 
every thing you are doing for me, for 
I en I shall be able to be up and 
around again through your teaching of 
Divine Healing, and I shall see that 
you are well rewarded for it, and may 
God Bless you. 

Very truly yours, 


x~ « * 


East Omaha, Nebr. 
To the Puritan Church 
Friends: 

I have read the first and second 
teachings over—took plenty of time— 
and studied it over very carefully. I 
will say it is wonderful. I have great 
faith and am growing in faith daily, 
and have all ready accomplished one of 
my desires. All praise for the Puritans’ 
good work. May God bless you. 

I will send more a little later on. I 
only wish I was able to send a big 
contribution but I am not. Maybe later 


I can. 
Sincerely, 
se & J. G.N. 
New Phila., O. 
Dear Chancellor: 


I received my first teaching from 
you of the Puritan teaching of Divine 
healing a few weeks ago, and I read it 
carefully every day. I can truthfully say 
that it is the kind of teaching I have 
been looking for, for a good many 
years. I can’t give enough thanks to 
the Puritans for showing me the way 
to our true Lord God. I know if I put 
all my trust in the Lord God, he will 
heal my body. So will you please send 
me your second teaching on Divine 
Healing? 


ae Very truly yours, 





PuRrran CHURCH - THE CHURCH OF ADEERICA 


Chancellor 

The Puritan Church 
LaGrange, Ill. 

Dear Friend: 

I have been studying this son on 
the Old Testament and other instruc- 
tions in it, and I would like lesson No 
2. I think it is wonderful. It has inte- 
rested me so much I would like to be- 
come a member of the Church if it is 
possible. I will send some money to 
you on payday. As we receive the 
benefits of God, we ought to give to 
the work as we are prospered. 


Yours sincerely, | 
*« * « ; 

Rockford, Ill. 
The Chancellor 
Puritan Church 
LaGrange, IIl. 


Dear Sir: | 

Enclosed is my contribution for my 
third lesson. Have read and read 
again many times the first two lessons, 
and I am overjoyed at the inspiration 
and spiritual comfort aeeayed fron 
them 


I feel thankful to my God for hav- 
ing the privilege to receive such beauti- 
ful truths couched in language so plain 
that I am able to enjoy being alone 
hours with each page 

Very cordially yours, 
Mrs. E. K. 
* * * : 
Norfolk, Virginia 
Dear Chancellor: 

Please forward the second teaching 
of the Puritan Church. Not only L bat 
a dear one who never seemed to ‘take 
an interest in religion, loved the first 
teaching. 

Enclosed is $2 contribution. Thank- 


ing you. 


G. W. W. 
= * 

Springheld, Mo. 
The Chancellor 
LaGrange, Ill. 
Dear Chancellor: : 


I am enclosing my gift: for your 
very interesting lessons. Your third 
lesson was received and read, and 
pondered with keen interest. 'I feel sure 
that as time goes on the lessons will get 
more interesting and will bring out 
some wonderful Truths relating to the 
law of healing and prosperity. I will 
await your next lesson with much in- 
terest. 

It may be that in the near fature 
I will change my address, but when I 
do, I will inform you in plenty of time. 

Most sincerely, | 
i H.G. 
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The religious idea of the Puritons, in 1642, establithed the First Church of Reading, Massachusetts; in 1776, wrote 
the Declaration of Independence: ond in 1940, by its incorporation under the religious statutes, founded the 


PURITAN CHURCH 


THE CHURCH OF AMERICA 


Office of the Chancellor 
LA GRANGE, ILLINOIS , March 5, 1947 


Mr. Edward Banks, 
Maryland Penitentiary, 
Baltimore 2, Md. 


Fellow Pilgrim on the Journey into the Kingdom of God whither all of us are 
bound. 


Upon your request by mail, the Puritan Church sent you a Bible, free. 
Now it will send you all of its teachings, free. 


No matter where you may be, you are a child of God. God is everywhere, 
even in prisons. God will never desert you; you can never separate yourself 
from God. All you have to do, to allow God's beams to pass through you, is to 
think right and do right; your conscience will direct you. God does not 
punish; there are consequences of the violation of His law. 


The Puritans do not care who you are, where you are, or what your 
color; all of us, including you, are the children of God. 


If you desire to join the Puritan Church, all you have to do is to 
sign its application card; there are no dues; no charges of any kind or 
character. You will be elected at the next meeting of its trustees. After 
that you may proudly say, even in prison, that you are a Puritan; and the 
Puritans will gladly call you one of them, even though you may be in prison. 


"Puritan: One of the sect of English Protestants (1559) 
who advocated popular rights and opposed ritualistic and all 
laxity of morals; one who is scrupulously strict, or censor- 
ous and exacting in his religious life." (Funk & Wagnalls 
Standard Dictionary). 


"Puritan: One, who in the time of Queen Elizabeth and 
the first two Stuarts, opposed traditional and formal usages 
and advocated simple forms of faith and worship than those 
established by law. The Puritans formed the bulk of the 
early population of New England. 


/ 


"The Puritans were afterward distinguished as Political \/ 
Puritans, Doctrinal Puritans and Puritans in Discipline. One ~~ 
who is scrupulous and strict in his religious life. 


"She would make a Puritan of the Devil" — Shakespeare" 
(Webster's International Dictionary.) 





"Blessed are the pure in heart, for they shall see goa" (Matt. 5:8) 
is the doorway to divine wisdom and your liberation. 

The Bible which you now have will unfold to you, the importance of 
this passage in it. Sooner or later, it will reveal God's meaning to your 
understanding. The heart and the imagination should be pure. This may involve 
real effort on your part, but you will be richly rewarded. You will have 
thoughts of God. Your mind will reflect them, and enriched and illumined by 
the Divine Mind, you will be conscious of every fresh enfoldment. You will 
see, hear and know only God (good). | 


Rest in hope. Be strong and of good courage, the day is coming for 
you; the night is past. In the darkest and outermost hell! is God. Everytime 
you make a conquest of yourself, you make better conditions for those below 
you. 


Pray often and love much; do not falter on the upward path which you 
have chosen, for when you fall, others fall with you. Thank God for your 
glorious opportunity, even where you are. There is work there, for you to 
do—God's work. God works in a mysterious manner his wonders to perform. 


Read the Sermon on the Mount (Matt. 5), continually, and wait silently 
as the words unfold their meaning to you. 
| 
Try to understand, in the Bible which the Puritans | sent to you, the 
meaning of the words in the following passages: 


Romans 13:2 

Matt. 5, 6, 7. 
Deut. 31:6 

Josh. 137 

Psa. 139:8 and 136. 


Do not hug your chains; let go. Yield to the highest within you,and 
so become one with the greatest good, pouring forth healing and blessing 
through every waiting channel. The whole race, including you, is being lifted 
on to a higher plane. This work is going on in your very midst, even in the 
prison where you are. 


Conscious union with God is your whole Salvation. The knowledge within 
you, of God's oneness with man, with yourself, is the open door to freedom. 
Jesus came to show you the way, for God's law as he stated it in the Sermon 
on the Mount, is the way. | 


In the ordinary course of our Church work, the Puritan Church will have 
its Human Welfare Agent look into your case. | 


May God bless you in your upward flight. Be not discouraged. Trust. 
"God is, not was; he speaketh, not spake.* 


Very truly yours, 
The Puritan Church 
Its Chancellor 





See Sheed Re 


This monument was erected at Lexington, Massachusetts by. grateful American 
citizens, to the memory of those Puritans who died in the American Revolu- 
tionary War to establish Liberty and "Justice under Law" on American soil. 











REPLY BRIEF FOR APPELLANTS 


United States Court of Appeals 





FOR THE DISTRICT OF COLUMBIA CIRCUIT United Strtes Court of 4 
; For tre 
Distrie? of Colum ia Ci 
33 - Bee ee { OA 
FLED ssa y 47958 
! CLERK 


PURITAN CHURCH BUILDING FUND, 
HARRISON PARKER and EDITH S. PARKER, 


TRUSTEES, 
Appellants, 
Vv. 
UNITED STATES OF AMERICA, ET AL., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REGINALD B. JACKSON 


930 F Street, N. W. 
Washington, D. C. 


Attorney for Appellants 
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REPLY BRIEF FOR APPELLANTS 


The appellee's Brief in its Statement of Questions Presented 
urges that the only question presented on this appeal is that of "res 
judicata" as decided by the Court below. The appellee on page 5 of its 
brief properly states the rule. However, its application of the rule 
relative to a court of competent jurisdiction is hereby challenged. 
Where a court has incidently determined a matter which it would have 
had no jurisdiction to determine in an action brought directly to deter- 
mine it, the judgment is not conclusive in a subsequent action brought 
to determine the matter directly. Restatement of the Law, Judgment, 
Section 71. The underlying rationale being that a court may have juris- 
diction to render a valid judgment, although, in order to render it, it 
is necessary to determine a matter which the court would not have had 
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jurisdiction to determine if the action had been brought directly for the 
determination of the matter. In such a case the court may determine 
the matter but only incidentally for the purpose of deciding the case 
before it. The judgment rendered by the court will not be conclusive 
between the parties in a later suit by one party against the other. Ibid. 


Appellee argues that the question of jurisdiction was raised and 
decided in the Tax Court. However, the record on this appeal or of the 
Tax Court does not support this contention of the appellee. 


The import of appellee's contention is that the failure to raise a 
jurisdictional question at trial bars all further litigation effecting same. 


LACK OF JURISDICTION OVER SUBJECT MATTER 
CANNOT BE WAIVED 
In the case of Kern v. Standard Oil Co., 8 Cir: (1956), 228 F. 2d. 
699, Judge Sanddorn, speaking for the Eighth Circuit said: 


"Lack of jurisdiction of a Federal trial court touching the 
subject matter of litigation cannot be waived by the parties 
or ignored by a Federal Appellate Court." 


After citing the cases of Chicago, Burlington and Quincy R. Co. v. 
Willard, 220 U.S. 413, and United States v. Corrick, 298 U.S. 435, 
_ Judge Sandborn continued: 


"If a Federal District tries a case with respect to which 
jurisdiction is lacking, the jurisdiction of the appellate 
court, on review, extends only to the trial court in enter- 
taining the action A Federal appellate court, in 
a case under review, must satisfy itself not only of its own 
jurisdiction, but also of that of the District court." 


_ The court then cited Mitchell v. Maurer, 293 U.S. 237, and Dlinois 
Terminal R. Co. v. Friedman, 8 Cir., 208 F. 2d 675, 676. 


In a long line of cases the Supreme Court has held that the lack 
of jurisdiction touching the subject matter of litigation cannot be waived 
_ by the parties. It was so held in the following cases: United States v. 
Corrick, 298 U.S, 435, 440, 56 S. Ct. 829; Cutler v. Rae, 48 U.S. 
729, 49 U.S. 615 Appx.; Morris v. Gilmer, 129 U.S. 315, 329; 

Minnesota v. Northern Securities Co. , 194 U.S. 48, 62; Mattingly v. 
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N. W. V. R. D. Co., 158 U.S. 53; Cans v. U. S., 226 U.S. 172; and 
Mitchell v. Maurer, 293 U.S. 237. | 


THE CASE OF CHICOT COUNTY DISTRICT v. BANK, 308 U.S. 371 
DOES NOT CHANGE THE ABOVE RULE 

The Chicot case, supra, relied upon by appellee to sustain their 
position that the judgment of the Tax Court is not subject to a collateral 
attack, does not change the rule followed by the Supreme Court for over 
a century. The Chicot case only decided that the question of the 
“unconstitutionality of a statute", as a jurisdictional issue, must be 
raised together with other jurisdictional issues that are interposed at 
the trial. And that the failure to raise the question precludes its use in 
relitigation between the same parties under the doctrine of "res judicata." 
Indeed, Justice Reid makes this clear in the case of United States v. 
U. S. Fidelity Co. , 309 U.S. 507, where he restricted the decision in 
the Chicot County District v. Bank, supra, and held that even though a 
judgment was obtained against the United States on a counterclaim, and 
no appeal was taken from said judgment, the District Court was without 
jurisdiction to enter the judgment against the United States on the counter- 
claim, since there was no statutory basis for the counterclaim. That 
the judgment was void for the lack of jurisdiction of the subject matter , the 
doctrine of "res judicata" did not apply and that the judgment is subject 
to collateral attack. Thus it is seen that the Chicot case, supra, has 
been narrowed and keenly limited by Justice Reid in the U. S. Fidelity 
Co. case, supra, and consequently affords no bar to appellants’ con- 
tention that the Tax Court was without jurisdiction under Section 6871(b) 
of the 1954 Internal Revenue Code. See, Bunn, Jurisdiction and Prac- 
tice of the Courts of the United States, 5th Ed., p. 41, et seq. 


Moreover, the judgment of the Tax Court shows upon its face that 
it is void for the lack of jurisdiction. On page 27 of appellee's Appendix, 
opinion of the Tax Court states, inter alia, that: : 


"On April 9, 1948, a suit in equity was filed against Parker 
and petitioner in the Circuit Court of Cook County. Clifton 
M. Kimbrough, et al. v. Harrison Parker, The Puritan _ 
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Church--The Church of America and Jessie L. Stewart. 
On November 4, 1949, a decree was entered finding that 
defendants had, by fraudulent representations, obtained. 
from Plaintiffs and others a sum in excess $230,574.26, 
and that defendants were liable to each contestant in the 
Puzzle Contest in the respective amount contributed by 
each." 


It was under the above decree that the receiver in question was appointed. 
The Tax Court was fully aware of the decree appointing a receiver to 
take over the assets of the appellants' transferor. In the case of 

Butler v. McKey, 9 Cir., 138, F. 2d 373, certiorari denied, 321 U.S. 
780, the court held, that a judgment is void and subject to collateral 
attack if the lack of jurisdiction in the court appears on the face of the 
record. Accord: Arenas v. U. S., 9 Cir., (1952), 197 F. 2d 418. 


The appellee's argument to the effect that the receivership did not 
extend to the Building Fund seems wholly untenable, especially when 
appellee is relying on the transfer of assets as the basis of transferee 
liability under Section 6901 of the 1954 Code. If the Puritan Church 
Building Fund is a transferee of the Puritan Church--The Church of 
America, this transferee relationship would exist irrespective of whether 
the receiver or the United States seeks to enforce the liability. The law 
is not designed to recognize transferee relationship when invoked by 
the United States and deny it when invoked on behalf of the receiver or 
by the transferee itself as a defense. 


CONCLUSION 
Inasmuch as the foregoing decisions unreservedly show that the 
Tax Court was without jurisdiction to entertain a redetermination peti- 
tion which it was precluded from entertaining under Section 6871(b) of 
the said Internal Revenue Code, appellants respectfully urge the Court 
to reverse and remand the judgment below. 


REGINALD B. JACKSON 
Counsel for Appellants 


930 F Street, N. W. 
Washington, D. C. 
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STATEMENT OF QUESTION PRESENTED 


In prior proceedings involving the same parties or their 
privies, the Tax Court held the Puritan Church Building Fund 
and its trustees liable as transferees for the tax of the Puritan 
Church—the Church of America, covering 2 part of 1945 and 
for the years 1946 and 1947. The Tax Court’s decision showed 
a net deficiency of approximately $17,000. The Tax Court’s 
decisions were affirmed by this Court in Puritan Church of 
America v. Commissioner, 209 F. 2d 306, 93 App. D. C. 129, 
and certiorari was denied, 347 U.S. 975. The Puritan Church 
Building Fund filed in the Tax Court a motion to vacate its 
decision. The motion was denied, this Court dismissed an 
appeal from that denial and the Supreme Court of the United 
States denied certiorari. The Puritan Church Building Fund, 
by its trustees, now contend that a refund is due as a result of 
the Tax Court’s decisions. The only question presented, in 
the opinion of the appellee, is whether the District Court cor- 
rectly dismissed the action on the ground that the matters 
raised in the complaint have been decided in previous pro- 
ceedings and, therefore, this suit is barred because of the 
doctrine of res judicata. 

(1) 
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Counter statement of case 
Summary of argument 
Argument: 

The District Court correctly dismissed this action on the ground 
that the matters raised in the complaint have been decided in 
previous proceedings and, therefore, this suit is barred because 
of the doctrine of res judicata 

Conclusion 
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COUNTERSTATEMENT OF THE CASE 


In 1951, the Tax Court decided that the Puritan Church— 
- the Church of America was liable for income tax for the period 
October 14, 1945, to December 31, 1945, and for the years 1946 
' and 1947. The deficiencies were determined. In the com- 
- panion case, the Tax Court also decided that the Puritan 
Church Building Fund was liable as a transferee for the de- 
ficiencies of the Puritan Church—the Church of America. Pe- 
titions for rehearing were denied on June 22, 1951, and Sep- 
tember 27, 1951. The decisions of the Tax Court were re- 
viewed by this Court which affirmed the Tax Court decisions 
in Puritan Church of America v. Commissioner, 93 App. D. C. 
129, 209 F. 2d 306. The petition for rehearing en banc was 
denied by this Court on December 11, 1953. The Supreme 
Court of the United States denied certiorari (347 U.S. 975). 
' A motion to vacate its decision was filed in the Tax Court and 
' was denied by the Tax Court on June 23, 1954. On March 1, 
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1955, this Court dismissed the appeal from that denial. The 
Supreme Court of the United States denied certiorari (350 
U.S. 810) and a rehearing was denied (350 U.S. 890). 

Prior to the proceedings in the Tax Court, the Government 
on April 14, 1949, seized cash and securities of the Puritan 
Church Building Fund (hereinafter designated Building 
Fund) at the Greenwich Trust Company, Greenwich, Con- 
necticut. After sale of the securities, the total amount re- 
sulting from this seizure was $106,598.24. (R. 2, 14.)* 
After determining that the Puritan Church—the Church of 
America was liable for income tax and that the Building Fund 
was liable as a transferee, the Tax Court withheld its decision 
under its Rule 50, to permit a computation in accordance with 
the opinion? (Appendix, infra.) The Puritan Church—the 
Church of America and the Building Fund objected to the com- 
putation submitted by the Commissioner. As the tax Court’s 
decisions state, after argument and consideration, its decisions 
were entered in accordance with the Commissioner’s compu- 
tation.» (Appendix, infra.) That computation shows that 
the Commissioner gave the Puritan Church Building Fund 
credit for the $106,598.24 which had been seized and, conse- 
quently, the deficiency stated by the Tax Court in its decision 
was a net deficiency. The Tax Court decisions also show that 
after subtracting the overpayments for 1945 and 1946, the 
Building Fund was still indebted to the Government in the 
net amount of $17,059.09. (Appendix, infra.) 

On December 2, 1955, the Building Fund filed a claim for 
refund alleging that as a result of the prior Tax Court decisions, 


*Record references are to the appendix to appellants’ brief. 

*The Tax Court’s Memorandum findings of fact and opinion are not 
officially reported. They are a part of the record which was before this 
Court in the earlier consolidated case of Puritan Church of America v. 
Commissioner, Docket numbers 11,587 and 11,588. The findings and opin- 
ion are published in 1951 P-H T. C. Memorandum Decisions, par. 51,151. 
For the convenience of the Court, the findings and opinion are printed in 
the appendix to Appellee’s brief. 

3The Tax Court’s decisions which referred to the Building Fund’s ob- 
jections and the Commissioner’ computation were a part of the record 
before this Court in the earlier consolidated case, Docket numbers 11,587 
and 11,588. For the convenience of the Court, the decisions and the com- 
putation referred to are printed in the appendix to Appellee’s brief. 
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the amount of $89,539.15 should be refunded. (R. 3,10.) This 
suit was initiated on October 9, 1956. (R.1.) The complaint 
here has annexed to it and incorporates by reference the Tax 
Court decision in the proceeding brought by the Building Fund 
(Tax Court Docket number 25701). (R. 2.) The District 
Court dismissed the action on the ground that the matters 
raised by the complaint had been decided by the Tax Court, 
the decision was affirmed by this Court and certiorari was 
denied by the Supreme Court of the United States. (R. 11-12.) 


SUMMARY OF ARGUMENT 


The Building Fund is barred from claiming any refund for 
the period October 1945 through December 1945 and for the 
years 1946 and 1947 since the Building Fund’s tax liability 
as a transferee has already been determined in prior proceed- 
ings which resulted in a final decision of a court of competent 
jurisdiction. Therefore, in accordance with the doctrine of 
res judicata, the Building Fund cannot relitigate the same 
issues in this case. 

The claim that a refund is due as a result of the Tax Court’s 
decisions is plainly a misunderstanding of the Tax Court’s deci- 
sions and order. The order states a net deficiency of 
$17,059.09 This is the amount owed the Government by the 
Building Fund as a result of the Tax Court’s decisions after 
applying to the proper deficiency for 1945, 1946 and 1947 the 
$106,598.24 which was seized. It is only by applying the 
amount seized against the deficiencies that the Tax Court could 
find overpayments for 1945 and 1946. 

The contention that the Tax Court lacked jurisdiction be- 
cause the Building Fund’s petition for redetermination was 
filed with the Tax Court after a receiver was appointed for 
the Puritan Church—the Church of America and Harrison 
Parker is without merit. It could have been raised in the prior 
Tax Court proceeding and the decision there is thus binding 
here against the Building Fund on this contention also. More- 
over, the appointment of a receiver did not oust the Tax Court 
of jurisdiction over the petition for redetermination which 
was filed by the Puritan Church—the Church of America be- 
fore the appointment. Nor did the appointment of a receiver 
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prevent the Tax Court from acquiring jurisdiction over the 
petition for redetermination filed by the Building Fund be- 
cause no receiver was appointed for the Building Fund and no 
action has been taken by any receiver to obtain possession or 
control of the Building Fund’s property. 

Neither waiver nor estoppel arises from the Government’s 
effort by separate action to collect the balance of the tax owed 
by the trustees of the Building Fund individually and as its 
trustees. 

Accordingly, the District Court properly dismissed the action 
on the ground that the matters raised in the complaint have 
been decided in previous proceedings, and therefore, this suit 
is barred because of the doctrine of res judicata. 

Moreover, Section 322 (c) of the Internal Revenue Code of 
1939 expressly authorizes dismissing the action below in that 
after a petition is filed with the Tax Court it provides no suit 
can be maintained in any court for recovery of any part of the 
tax except (a) as to overpayments determined by the Tax 
Court, (b) as to any amount collected in excess of an amount 
computed in accordance with the decision of the Tax Court, 
and (c) as to any amount collected after the period of limita- 
tion upon the beginning of distraint or a proceeding in court 
for collection has expired. This suit is not within any of the 
three exceptions stated in the Internal Revenue Code. 


ARGUMENT 


The District Court correctly dismissed this action on the 
ground that the matters raised in the complaint have been 
decided in previous proceedings and, therefore, this suit 
is barred because of the doctrine of res judicata 


The doctrine of res judicata bars relitigation between the 
same parties based upon the same cause of action. Otis & Co. 
v. Securities and Exchange Commission, 85 App. D. C. 122, 176 
F. 2d 34, reversed on other grounds, 338 U.S. 843, rehearing 
denied, 338 U. S. 888; Henderson v. United States Radiator 
Corp., 78 F. 2d 674 (C. A. 10th), certiorari denied, 296 U. S. 
635. The doctrine is grounded upon the sound policy of put- 
ting an end to litigation between the same parties. Southern 
Pacific Railr’d v. United States, 168 U. S.1. The Supreme 


‘ 
Q 
‘. 
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Court aptly stated in Commissioner v. Sunnen, 333 U.S. 591, 


The general rule of res judicata applies to repetitious 
suits involving the same cause of action. It rests upon 
considerations of economy of judicial time and public 
policy favoring the establishment of certainty in legal 
relations. The rule provides that when a court of com- 
petent jurisdiction has entered a final judgment on the 
merits of a cause of action, the parties to the suit and 
their privies are thereafter bound “not only as to every 
matter which was offered and received to sustain or 
defeat the claim or demand, but as to any other ad- 
missible matter which might have been offered for that 
purpose.” * * * 


For the doctrine of res judicata to be applicable, there must 
have been (1) a prior suit between the same parties or their 
privies, (2) before a court of competent jurisdiction, (3) a 
judgment on the merits, and (4) an identity of subject matter 
or issues. De Met’s Inc. v. Insull, 122 F. 2d 755 (C. A. 7th), 
certiorari denied, 315 U.S. 806. 

The doctrine of res judicata is applicable in this case. 

1. Prior suit between the same parties or priviea.—There 
was a prior suit between these same parties instituted by the 
Building Fund through its trustees in the Tax Court. (Tax 
Court Docket No. 25701.) There was a hearing in the Tax 
Court and a decision on the merits was rendered. Puritan 
Church v. Commissioner, decided May 22, 1951 (1951 P-H 
T. C. Memorandum Decisions, par. 51,151, reprinted in Ap- 
pendix, infra.). This Court reviewed the Tax Court’s deci- 
sion and affirmed that decision in Puritan Church of America 
v. Commissioner, 93 App. D. C. 129, 209 F. 2d 306. This court 


* Harrison Parker is a successor trustee to Anita Bird who was a party 
in the prior proceedings. It is clear that the trustees involved are in 
privity. See Stacy v. Thrasher, 6 How. 43, 59-60. It is equally as clear 
that an original proceeding against the Commissioner is considered a suit 
against the United States since the Commissioner is an official acting for 
the United States. Thus, the subsequent suit by the trustees against the 
United States is a suit between the same parties. Tait v. Western Md. Ry. 
Co., 289 U. S. 620. 
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denied a petition for rehearing en banc on December 11, 1953. 
The Supreme Court denied certiorari, 347 U.S. 975. On June 
23, 1954, the Tax Court denied the Building Fund’s motion 
to vacate its decision. This Court, on March 1, 1955, dis- 
missed the appeal from the Tax Court’s denial of the motion 
to vacate its decision. The Supreme Court of the United 
States denied certiorari (350 U. S. 810) and denied a re- 
hearing (350 U.S. 890). 

2. Court of competent jurisdiction—The Tax Court was a 
court of competent jurisdiction for the determination of the 
Building Fund’s liability as a transferee for the income tax 
deficiency of the Puritan Church—the Church of America. 
Section 272 (a), Internal Revenue Code of 1939, and Section 
311 (a) (1). Likewise, this Court was competent to review 
the decision of the Tax Court (Section 1141 (a), Internal 
Revenue Code of 1939, as amended by Section 36 of the Act 
of June 25. 1948, c. 646, 62 Stat. 869) and the Supreme Court 
of the United States was competent to review the judgment 
of this Court (28 U.S. C., Section 1254). 

3. Judgement on the merits and identity of issue——Since the 
cause of action here involves the same subject matter as that 
involved in the prior tax litigation, namely, the Building 
Fund’s liability as a transferee for the income tax deficiency of 
the Puritan Church—the Church of America, for October 
through December, 1945, and the years 1946 and 1947, includ- 
ing the questions of jurisdiction and fraud, it is clear that the 
prior judgment is a complete bar to this relitigation of the 
same subject matter. This would be true regardless of 
whether the issues now being raised were actually litigated in 
the prior proceedings. Tait v. Western Md. Ry. Co., 289 U.S. 
620, 623; Commissioner v. Sunnen, 333 U.S. 591, 597; Part- 
mar Corp. v. Paramount Corp., 347 U.S. 89, 90-91. 

Actually, however, the matters being raised by the com- 
plaint, and the amended complaint which the District Court 
rejected, are identical with those specifically considered in the 
prior litigation. The complaint and rejected amended com- 
plaint allege that the Building Fund is not liable as trans- 
feree for the deficiency of the Puritan Church of America 
(R. 8), that the Building Fund is entitled to a refund as a 
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_ result of the Tax Court’s decision in Docket number 25701 
(R. 2-3), and that the Tax Court was without jurisdiction be- 
cause the assessment was void (R. 5-6). 

The Tax Court decided that the Building Fund was liable 
as a transferee (Appendix, infra) and its decision was affirmed 
by this Court (93 App. D. C. 129, 209 F. 2d 306) and certiorari 
was denied (347 U. S. 975). The Tax Court’s decision and 
' the judgment of this Court have become final. The allega- 
- tion in the rejected amended complaint attempts to relitigate 
this question which was previously adjudicated. 

The claim raised in the complaint that a refund is due as 
a result of the Tax Court’s decision is plainly a misunder- 
standing of the Tax Court’s decision and order. The Tax 
Court’s order stating a deficiency of $17,059.09 was based, as 
the decision stated, upon the Commissioner’s computation 
(Appendix, infra). The Building Fund filed a voluminous ob- 
jection to the Commissioner’s computation and after a hearing 
the Tax Court decided that the Commissioner’s computation 
was correct.’ The decision states a net deficiency of $17,059.09 
(Appendix, infra). This is the amount owed the Government 
by the Building Fund as a result of the Tax Court’s decision 
after applying to the proper deficiency for 1945, 1946, and 1947 
the $106,598.24 which had been seized. The Commissioner’s 
computation submitted in the Tax Court proceeding clearly 
shows how the $106,598.24 was applied to the deficiency for 
1945, 1946 and 1947 (Appendix, infra). It is only by applying 
the $106,598.24 to the deficiency for 1945, 1946, and 1947 that 
the Tax Court could find that there were overpayments for 
1945 and 1946. The Building Fund simply subtracts the 
$17,059.09 from the $106,598.24 which leaves a balance of 
$89,539.15 and the latter amount is claimed here. The Build- 
ing Fund’s calculation is obviously incorrect; on the contrary, 


*The Tax Court records show that the Building Fund filed three motions 
to direct the Commissioner to give effect in his computation to stated 
items as deductions. These were denied. After the hearing on the Rule 50 
computation but before the decision, the Building Fund’s motion for re- 
hearing, on the grounds that stolen records had been recovered and that 
other evidence had been obtained to show the accuracy of its books, was 
denied. After the hearing on the Rule 50 computation but before the 
decision, the Building Fund also filed a motion to direct the Commissioner 
not to add the 25% and 50%, penalties. This motion was denied. 
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the $17,059.09 is the net deficiency owed the Government as 
a result of the Tax Court’s decision. Again, the allegation 
raises a matter previously determined. 

The questions of whether the Tax Court lacked jurisdiction 
because the jeopardy assessment allegedly was void and 
because the Building Fund is allegedly an exempt organiza- 
tion were also actually litigated as the record in Tax Court 
Docket numbers 23814 and 25701 shows.*° These questions 
were subject to review when the Building Fund appealed to 
this Court. Clearly the same questions cannot now be 
relitigated. 

For the first time, the Building Fund also argues (Br. 10-19) 
that the Tax Court lacked jurisdiction because the Building 
Fund's petition for redetermination was filed with the Tax 
Court after a receiver was appointed to take over the prop- 
erty of the Puritan Church—the Church of America and 
Harrison Parker. As just shown, the question of jurisdiction 
was raised and litigated in the Tax Court. It was incumbent 
upon the Building Fund to present at that time its grounds 
for the claim of lack of jurisdiction or to show the reasons 
for the lack of jurisdiction upon a direct review of the Tax 
Court’s decision. The doctrine of res judicata bars the asser- 
tion of a different ground for lack of jurisdiction at this time 
after the prior Tax Court decision and judgment of this Court 
have become final. In Chicot County Dist. v. Bank, 308 U.S. 
371, 377-378, in which the question of jurisdiction had not 
been contested earlier, the Supreme Court stated: 


There can be no doubt that if the question of the 
constitutionality of the statute had actually been raised 
and decided by the District Court in the proceeding 
to effect a plan of debt readjustment in accordance with 
the statute, that determination would have been final 
save as it was open to direct review upon appeal. Stoll 
v. Gottheb, supra. 


*The Tax Court’s record shows that the Building Fund filed a motion 
and an amendment to declare the proceedings void because the jeopardy 
assessment was void. These were withdrawn but the same objection was 
added to the Building Fund’s objection to the Commissioner's computation 
by amendment. 
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The remaining question is simply whether respond- 
ents, having failed to raise the question in the proceed- 
ing to which they were parties and in which they could 
have raised it and had it finally determined, were priv- 
leged to remain quiet and raise it in a subsequent 
suit. Such a view is contrary to the well-settled prin- 
ciple that res judicata may be pleaded as a bar, not 
only as respects matters actually presented to sustain 
or defeat the right asserted in the earlier proceeding, 
“but also as respects any other available matter which. 
might have been presented to that end.” Grubb v. 
Public Utilities Comm’n, supra; Cromwell v. County 
of Sac, supra. [Italics supplied. ] 


And, again in Jackson v. Irving Trust Co., 311 U.S. 494, 503 
the Supreme Court stated: 


We agree with the Circuit Court of Appeals that when 
the dismissal of the suit was asked by counsel for the 
Government on the ground that Sielecken was an enemy 
under the Act, the issues this raised were the same 
as those which pertained to the so-called “jurisdic- 
tional” question of right to sue under the Trading with 
the Enemy Act. 

By the provisions of that Act the jurisdiction of the 
District Court attached when the suit was brought 
upon the claim which the plaintiffs as non-enemy 
claimants set forth. However the issues were labeled 
the court was authorized to determine them. Tezas 
& Pacific Ry. Co. v. Gulf, C. & 8. F. Ry. Co., 270 U.S. 
266, 274; Stoll v. Gottlieb, supra, p. 171. And whether 
a particular issue was actually litigated is immaterial in 
view of the necessary conclusion that there was full 
opportunity to litigate it and that it was adjudicated 
by the decree. Cromwell v. County of Sac, 94 U.S. 
351, 352; Grubb v. Public Utilities Commission, 281 
U. 8. 470, 479; Chicot County Drainage District v. 
Baxter State Bank, supra; Sunshine Anthracite Coal 
Co. v. Adkins, 310 U.S. 381, 403. If the District Court 
had erred in dealing, or in failing to deal, with any 
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issue thus involved, the remedy was by appeal and no 
appeal was taken. [Italics supplied. ] 


Even if the claim that the Tax Court lacked jurisdiction 
could be raised at this time, the claim is without merit. In 
the Illinois action of Kimbrough v. Harrison Parker (Docket 
(No. 4C4253) (1949) a receiver was apointed for Harrison 
Parker individually and the Puritan Church—the Church of 
America. The Building Fund was not a party to the proceed- 
ing in Illinois, no receiver has been appointed for the Build- 
ing Fund or its trustees and no action has been taken to 
obtain possesion of the Building Fund’s property. (Br. 10, 
14.) The Tax Court, therefore, acquired jurisdiction upon 
the filing of the petition for redetermination by the Building 
Fund.’ 

The appointment of a receiver for the Puritan Church— 
the Church of America and Harrison Parker individually prior 
to the Building Fund’s petition for redetermination did not 
oust the Tax Court of jurisdiction, as the Building Fund 





7 Mere appointment of a receiver does not confer title to property upon 
the receiver nor does the appointment give the receiver any interest in 
property transferred prior to the appointment, except a cause of action 
where the transfer was fraudulent as to creditors. Heffron v. Gage, 149 
Ill. 182, 36 N. E. 569: Thomas v. Van Meter, 164 Ill, 304 45 N. E. 405. Since 
the receiver has not brought an action to recover the property transferred 
by the Puritan Church—the Church of America to the Building Fund, the 
Building Fund’s property was never reduced to the receiver’s possession 
or control. No valid claim can be made that the Commissioner’s attach- 
ment of the Building Fund’s property or the Tax Court’s decision pertaining 
to the Building Fund’s property was in derogation of the receiver’s rights 
although the Building Fund seems to make this claim. (Br. 10-12, 16.) 

A suit by the receiver to recover the property transferred to the Building 
Fund would have been ill-advised, we submit, because the District Direc 
tor’s tax claim in the receivership proceedings had priority over the claims 
of other general creditors. Sections 3670, 3671, and 3672, Internal Revenue 
Code of 1939. See United States v. Security Tr. & Sav. Bk., 340 U. S. 47; 
Reinecke v. General Combustion Co., 23 Ill. App. 404. The validity of the 
Government’s claim against the Puritan Church—the Church of America 
was established in Puritan Church—the Church of America v. Commis- 
sioner, Docket number 23814 (Appendix, infra), the Tax Court's decision 
was affirmed by this Court (93 App. D. C. 129, 209 F. 2d 306) and certiorari 
was denied (347 U. S. 975). Thus, even if the receiver could trace the 
transferred property, the Government’s claim to the assets for income 
tax deficiencies would have priority. The amount transferred was insuffi- 
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argues (Br. 16), over the petition for redetermination filed 
by the Puritan Church—the Church of America prior to such 
appointment. Section 274 (a), Internal Revenue Code of 
1939; Comas, Inc. v. Commissioner, 23 T. C. 8,10. The Tax 
Court’s determination of the transferor’s liability was proper 
and is binding on the transferee—here, the Building Fund. 
First Nat. Bank v. Commissioner, 112 F. 2d 260 (C. A. 7th), 
certiorari denied, 311 U. 8. 691. In any event, both the Puri- 
tan Church—the Church of America and the Building Fund 
have had full opportunity to litigate their liability for the 
tax involved. That liability has been determined finally; 
that liability cannot now be relitigated.® 

The contention that the Government has waived the defense 
of res judicata and is estopped from its assertion in this suit 
(Br. 25-29) is without merit. The basis of the Building 
Fund’s contention is the Government’s action in the court 
below (Docket No. 3023-55), in which the Government seeks 
to collect assessments made against Anita Bird and Edith S. 
Parker individually and as trustees of the Building Fund. 
Neither waiver nor estoppel here arises from the Government’s 
effort to collect there the balance of the tax owed by the de- 
fendants there. Any defense the defendants in action No. 
3023-55 have, based upon the Tax Court’s decision, must be 
raised in that action and cannot be asserted collaterally in this 
action as a ground for reversing the Tax Court decision which 
this Court has affirmed. Dickerson v. Colgrove, 100 U.S. 578, 
580; American Life Ins. Co. of Alabama v. Hutcheson, 109 F. 
2d 424, 427 (C. A. 6th), certiorari denied, 310 U.S. 625; United 
States v. Maryland Casualty Co., 38 F. Supp. 479, 484 (Md.). 
See, also, Vestal v. Commissioner, 80 App. D. C. 264, 152 F. 
2d 132, in which this Court stated (p. 136): “The doctrine of 
election and estoppel must be applied with great caution to 
the Government and its officials.” 


cient to satisfy the Government’s claim. Hence, nothing remained to 
benefit the creditors represented by the receiver. 

*It is clear that the Commissioner could make a jeopardy assessment 
against the Building Fund and assert transferee liability without exhaust- 
ing futile remedies against the transferor. Fairless v. Commissioner, 67 F. 
2d 475 (C. A. 6th). 
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The order consolidating the instant case for trial with Civil 
Action No. 3023-55, made while the court below was consid- 
ering the motion to dismiss the present action, is immaterial. 
The court below plainly considered that the Building Fund’s 
claim as stated in its complaint and proposed amended com- 
plaint was merely an attempt to try again issues decided 
against it, which had been thoroughly litigated at all levels 
in the Tax Court, this Court and by application for certiorari 
to the Supreme Court (R. 11-12), and that on settled princi- 
ples there was no claim upon which relief could be granted and 
nothing to try. 

The express provisions of Section 322 (c) of the Internal 
Revenue Code of 1939, clearly authorize and sustain the order 
of the District Court dismissing the action below. That sec- 
tion prohibits a suit in any court after a petition is filed with 
the Tax Court except in three circumstances. Section 322 (c) 
provides: 


If the Commissioner has mailed to the taxpayer a notice 
of deficiency under section 272 (a) and if the taxpayer 
files a petition with the Tax Court of the United States 
within the time prescribed * * * no suit by the tax- 
payer for the recovery of any part of such tax shall be 
instituted in any court except— 

(1) As to overpayments determined by a decision of 
the Tax Court which has become final; and 

(2) As to any amount collected in excess of an 
amount computed in accordance with the decision of the 
Tax Court which has become final; and ; 

(3) As to any amount collected after the period of 
limitation upon the beginning of distraint or a proceed- 
ing in court for collection has expired; but in any such 
claim for credit or refund or in any such suit for refund 
the decision of the Tax Court which has become final, 
as to whether such period has expired before the notice 
of deficiency was mailed, shall be conclusive. 


* * * * * 


Plainly, this action does not come within any of the three 
exceptions. On the contrary, this action was properly dis- 
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missed because the complaint is patently premised upon a 
misinterpretation of the Tax Court’s decision in the prior case 
and, as confirmed by the arguments contained in the Building 
Fund’s brief, amounts to no more than a renewed endeavor 
to litigate issues which by reason of the Tax Court’s decision 
and its affirmance are res judicata. 


CONCLUSION 


The District Court properly dismissed the action on the 
ground that the matters raised in the complaint have been de- 
cided in previous proceedings and, therefore, this suit is barred 
because of the doctrine of res judicata. The order of the 
District Court is correct and should be sustained. 

Respectfully submitted, 


CHarRLES K. RIce, 
Assistant Attorney General, 
Lee A. JACKSON, 
I. Henry Kotz, 
CuHarues B. E. FREEMAN, 
Attorneys, 
Department of Justice, Washington 25, D.C. 


Oxtver GASCH, 

United States Attorney. 
Epwarp P. TROXELL, 

Assistant United States Attorney. 
Aprit 1958. 
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APPENDIX 
The Tax Court of the United States 
Docket Nos. 23814, 25701 


Puritan CHurcH—THE CHURCH OF AMERICA, PETITIONER 
v. 


CoMMISSIONER OF INTERNAL REVENUE, RESPONDENT 


Puritan CHurce Burtpine Funp, Anita P. Brrp anp 
EpitH 8. PARKER, TRUSTEES, PETITIONERS 


Vv. 
CoMMISSIONER OF INTERNAL REVENUE, RESPONDENT 


David Rein, Esq., for the petitioners. 
William A. Schwerdtfeger, Esq., for the respondent. 


MEMORANDUM FINDINGS OF FACT AND OPINION 


JoHNSON, Judge: In these consolidated proceedings respond- 
ent has determined deficiencies in income tax, fraud penalties 
and delinquency penalties against the petitioner in Docket No. 
23814, Puritan Church—The Church of America, as follows: 











Year Defici- 25% Pen- | 50% Pen- 
ency alty alty 
Fiscal period Oct. 14, 1945, to Dec. 31, 1945.._-.--........----- $1, 709. 00 $427. 25 $854, 50 
NG s ovdsenot sco cccucinaenceseaccousesscsbusnsonnsecccaeesess 17, 417.18 4, 354, 29 8, 708. 59 
WONT cai cn iewaddacdcacnacwescteesstwanscccceusesiuwceesanacance 76, 571.05 | 19, 142. 76 38, 285, 52 


Respondent has further determined liability as transferee 
of the assets of petitioner Puritan Church—The Church of 
America in the same amounts against the petitioner in Docket 
No. 25701, Puritan Church Building Fund, for the same years. 

The Puritan Church—The Church of America will herein- 
after be referred to as petitioner. 


(15) 
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Respondent in his brief concedes that for the year 1947 pe- 
titioner’s net income should be reduced in the amount of $29,- 
900 from that set out in the deficiency notice. 

Respondent, under the provisions of section 146 (a), Inter- 
nal Revenue Code, has determined in the 90-day notice to the 
Puritan Church Building Fund income tax liability against pe- 
titioner for the taxable period January 1, 1948, to June 30, 
1948,.in the amount of $136,455.72. This liability, however, is 
not in issue here. 


The issues are: 

(1) Whether petitioner is exempt from income tax 
- within the provisions of section 101 (6) of the Internal 
- Revenue Code during the respective years involved? 

(2) Whether petitioner during the periods involved 
received income within the meaning of the Internal 
Revenue Code? . 

(3)° Whether respondent properly determined peti- 
tioner’s taxable net income for the periods here in- 
volved? 

(4) Whether petitioner is liable for the penalty for 
failure to make and file returns in compliance with sec- 
tion 291 (a) of the Code? 

(5) Whether all or any part of the deficiencies in tax 
for the years 1945, 1946 and 1947 is due to fraud with 
intent to evade tax within the meaning of section 293 
(b) of the Code? 

(6) Whether the Puritan Church Building Fund is 
a transferee of petitioner? If so, to what extent is it 
liable for any taxes, penalties or interest owed by the 
petitioner? 

FINDINGS OF FACT 


Petitioner is a corporation organized under the laws of the 
State of Illinois whose principal office during the periods here 
involved was at La Grange, Illinois. 

Petitioner filed no exemption affidavit on the form pre- 
scribed by respondent until April 18, 1950, after the pleadings 
had been filed in these proceedings, claiming exemption from 
the payment of income tax for the reason that it was a religious 


17 


organization, nor has it ever filed Federal income tax returns. 

Petitioner was formed by Harrison Parker October 14, 1945, 
as a result of a merger of three organizations: The Puritan 
Church, The Puritan Church of the United States, and The 
Puritan Church—The Church of America. It was incorpo- 
rated under the laws of Illinois on January 4, 1946. Parker 
assumed the title of Chancellor early in the organizational 
period and was also a trustee. Upon his resignation as trustee, 
Edith 8. Parker, his wife, became a trustee. Anita P. Bird, 
sister of Parker, has been a trustee of petitioner since early in 
its operation. Viggo E. Bird, husband of Anita P. Bird, has 
held various positions at different times. Petitioner’s activi- 
ties have largely been directed by Parker from its inception. 

Parker, during his early life, was engaged in the news- 
paper business. In 1917, which is the last time he was 
employed on a salary, he left the newspaper business and 
became interested in various financial and stock promotion 
ventures. These activities continued until about 1932. In 
1934 Parker brought a libel action for $1,500,000 against the 
Chicago Tribune Company. Three years ‘ater when the 
action was brought to trial the Jury returned a verdict for the 
Chicago Tribune. 

Also during the period of 1934 through 1940 Parker was 
engaged in a series of legal actions seeking to compel the 
Chicago Tribune to pay the State of Illinois large amounts of 
past due personal property and capital stock taxes which he 
claimed it owed. One of these legal actions consisted of an 
action brought in 1935 before the Board of Appeals of Cook 
County seeking an assessment of a capital stock tax against 
the Chicago Tribune Company which was dismissed. 
Founded on remarks made about Parker during these pro- 
ceedings by the attorney for the Tribune Company, Parker 
instituted an action of slander against the attorney in the 
Superior Court of Cook County. This action was dismissed 
for insufficiency of the amended complaint and affirmed on 
appeal. Parker v. Kirkland (1939), 298 Ill. App. 340. 

Parker thereafter brought three actions in mandamus in 
Circuit Court of Cook County to compel the local taxing 
officials to institute action against the Tribune Company. 
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The first action was dismissed by the Circuit Court and af- 
firmed on appeal to the Supreme Court of Illinois, The People 
ex rel, Harrison Parker v. The Board of Appeals of Cook 
County et al. (1937), 367 Ill. 559, as was the second action in 
mandamus. The People ex rel, Harrison Parker v. Emmett J. 
Whealan, et al. (1938), 370 Ill. 243. The third action was 
withdrawn by Parker in 1940 after hearings had been held for 
over a year. 

In 1941 Parker wrote two letters couched in inflammatory 
language to the Cook County grand jury accusing the Chicago 
Tribune Company and public officials of being engaged in a 
criminal conspiracy to defraud the State of Illinois of revenue. 
As a result of this, Parker was found guilty of contempt of 
court and was sentenced to serve a term of ten days in the 
Cook County jail. This conviction was sustained on appeal 
to the Supreme Court of Illinois. People v. Parker (1940), 
374 Ill. 524. He served his sentence in the early part of 1941. 

On May 4, 1941, Parker wrote the following letter: 


Ciry Epiror, Chicago Tribune 

Dear Sir: I possess and will turn over to you, evi- 
dence of the “fix” of another of Courtneys assistants 
in Circuit Court case 35C14379 in which the tax stealing 
“Ring,” led by the crooked Chicago Tribune, got away 
with a sum of state money, in the approximate sum 
of 100 million dollars. 

I have been in the county jail for 10 days for writing 
a letter te the Cook County Grand Jury, that the evi- 
dence of the “fix” was extant and available. 

Under the law of Illinois, religious organizations have 
the right, to publish newspapers. I have interested a 
religious organization, to publish a newspaper to com- 
pel the Cook County Grand Jury to indict in the 100 
million dollar tax scandals. I will sit on the side lines 
and enjoy the spectacle of the persons involved in this 
tax scandal attempting to put in the County Jail, the 
editor of a religious newspaper who will be “hollering” 
to the Grand Jury, about the “tax stealing Ring” led 
by the Chicago Tribune. 

I had in the County Jail, a nice rest and an oppor- 
tunity to think, while I rested. Stock can be sold in a 
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newspaper owned by a religious organization. I think 
the idea of a newspaper like the Day Book to be pub- 
lished in Chicago by a religious organization, is a good 
one. I like the idea. It intrigues my “fine Italian 
brain”, as Mr. Carvalho of the Hearst organization, 
used to call it. I am going to put on the tail of Robert 
R. MeCormick and the crooked Tribune law firms, a 
religious organization and its newspaper. I am, 
Very truly yours, 
May 4, 1941. (Signed) HARRISON PARKER 
P.S. Hitler was in jail; so was Mussolini; so were 
other “fighters”, like me. 

In 1932 Parker met Dr. Agnes Richardson who professed an 
interest in theology and humanitarian ventures and who had 
formed an organization called The Tri-Liberation League of 
America. She associated with Parker to continue her ven- 
tures and had an office at 11 South La Grange Road, La 
Grange, Illinois, the address of other organizations subse- 
quently formed. 

Parker formed various organizations with religious titles 
during the period beginning in 1941 or 1942 to the date peti- 
tioner was formed in 1945. The “Brotherhood of the Ancient 
Order of St. John” was created by Parker in 1941 or early 1942 
with offices at La Grange, Illinois. Under the name of this 
organization Parker had printed a publication entitled “The 
National Issue” dated March 20, 1942, attacking the Chicago 
Tribune, Colonel Robert R. McCormick and other individuals 
on the tax issue and for the incarceration of Parker for con- 
tempt of court. This publication supported Parker for elec- 
tion to the position of Cook County Tax Assessor in the April 
1942 Republican primary. Contributions were solicited for 
the campaign and were to be mailed to “The Chancellor of The 
Brotherhood of the Ancient Order of St. John, La Grange, 
Illinois.” 

On December 28, 1940, “The Puritan Church” was formed. 
It was incorporated January 2, 1942. Parker was designated 
as its “Ecumenical Patriarch.” From 1942 through 1944, 
Parker wrote letters to the Chicago Tribune, McCormick and 
others, as well as the Cook County grand jury continuing his 
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attack on the tax issue and representing that the Puritan 
Church had the necessary evidence and would bring the Chi- 
cago Tribune to task. 

Parker formed another organization called “The Puritan 
Church of the United States of America” by filing an Affidavit 
of Incorporation with the Recorder of Deeds of Cook County, 
Tilinois, on June 28, 1943. Parker assumed the title of secre- 
tary of this organization. 

The next organization which Parker formed was “The 
Mother and Father Church of the Puritan Church, of La 
Grange, Illinois,” which was incorporated September 2, 1943. 
Dr. Agnes Richardson was named “Chancellor” at the sug- 
gestion of J. L. Stewart of the J. L. Stewart Agency, and 
although she was appointed “Chancellor” she was not 
acquainted with the individuals Parker had named as trustees. 
She performed no duties of an administrative nature nor did 
she receive any mail or contributions addressed to the “Chan- 
cellor.”” She attended no meetings nor does she know of any 
meetings of the congregations of any of these various organi- 
zations having been held. Her association with Parker was 
terminated in 1947. 

Petitioner was the next organization formed. It came into 

_being October 14, 1945, and was incorporated January 4, 1946, 
as pointed out above. The object of the organization as stated 
in the by-laws adopted August 17, 1947, is as follows: 


This organization was founded as a means of dis- 
seminating through the U.S. Mails and otherwise, the 
revelations of God vouchsafed to its members, on re- 
ligious, educational, political, benevolent, fraternal, 
charitable and reformatory subjects, the study _ of 
which will cause in the individuals who practice them, 

‘ a mental development along scientific lines. 

In addition to promoting the above idea, the objects 
of this society, are to promote unqualified allegiance to 
the general government, protect the rights and liberties 
of American citizenship, and maintain national honor, 
union and independence. 
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Parker, as early as December 5, 1944, under the title of 
“Chancellor” of the Puritan Church—The Church of America, 
in a letter to the Cook County grand jury, stated in part: 


ForeMAN Cook County GRAND JURY, 
Criminal Court House, 
Chicago, Illinois. 

This Church has in its possession, in writing, under 
oath, evidence of a criminal conspiracy between certain 
politically powerful interests and certain elected tax 
officials of Cook County, existing in Cook County, State 
of Illinois. There was an overt act in the criminal 
conspiracy during the past eighteen months. 


* * * * + 


The men who had the courage to gather this evidence 
have been jailed, attempts have been made to murder 
them, and illegal attempts have been made to “railroad” 
them to an insane asylum. 

These outraged persons were defenseless against the 
machinations of the millionaire interests who have pos- 
session of the enormous sum of money stolen by the 
criminal conspiracy. But, this Church has undertaken 
the defense of these outraged persons and the restora- 
tion to the looted Treasury of Cook County, of all the 
stolen money. 


Another letter, mailed to the City Editor, Chicago Tribune, 
on stationery of petitioner, postmarked January 29, 1945, 
stated in part: 

This Church is dedicated to make the crooked Chi- 
cago Tribune to disgorge every cent of the stolen money. 
Very truly yours, 
Tue Puritan CHURCH, 
by Harrison Parker, Its Chancellor. 


And continuing in the same letter: 


If Harrison Parker can be put in jail “for contempt 
of court,” the Puritan Church will gain, 1,000 members 
each day he is in jail. And, if he do not go to jail, the 
Puritan Church will gain at least 180,000 members; * * *. 











Again in a letter to the City Editor of the Chicago Tribune 
postmarked January 31, 1945, Parker wrote in part: 


This Church is circulating a petition to put a Non 
Partisan Ticket, to oppose the Coalition ticket in the 
June next, Judicial election; then the tax stealing of the 
Chicago Tribune and the antics of this McCormick will 
be given due publicity. 
Tue Puritan CHURCH, 
by Harrison Parker, /ts Chancellor. 


Throughout 1946, 1947, and 1948 Parker as Chancellor of 
petitioner continued writing letters to the Chicago Tribune and 
others in a similar tenor as those above, asserting the intentions 
of the petitioner, signing them in his name under the title 
of “Chancellor” of the Puritan Church or merely as “Its 
Chancellor.” 

During the course of Parker’s litigation with the Chicago 
Tribune Company, Jacob Shamberg, assistant state’s attorney, 
made uncomplimentary remarks about Parker. On December 
8, 1943, Parker brought an action against Shamberg for slander. 
That case was never heard on its merits. However, during its 
pendency, Parker refused to comply with an order to produce 
certain documents and, instead, filed an affidavit on January 
4, 1945, attaching various documents purporting to be docu- 
ments of the Puritan Church. Asa consequence of such action, 
the Circuit Court of Cook County found Parker guilty of con- 
tempt in two separate judgment orders and sentence him to 90 
days in jail on each. Upon appeal to the Appellate Court of 
Illinois, the judgment order of direct criminal contempt was re- 
versed. The judgment order of direct contempt was affirmed. 
People v. Parker (1946), 328 Ill. App. 46. This decision was 
affirmed when appealed to the Supreme Court of Illinois 
People v. Parker (1947), 396 Ill. 583; rehearing denied, and 
when appealed to the Supreme Court of the United States it 
was also affirmed. Parker v. Illinois (1948), 333 U.S. 571; re- 
hearing denied, 334 U.S. 813. 

A letter from petitioner signed by “Harrison Parker, Its 
Chancellor” to the foreman of the Cook County grand jury 
dated May 9, 1946, charging that the Tribune Company had 
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evaded taxes resulted in contempt proceedings being instituted 
against Parker in the Criminal Court of Cook County. He was 
found guilty of criminal contempt and sentenced to serve six 
months in the Cook County jail. This conviction was affirmed 
upon appeal to the Supreme Court of Illinois and the Supreme 
Court of the United States. People v. Parker (1947), 397 Ill. 
305; rehearing denied, 334 U.S. 816. 

Parker began serving these two jail sentences in October 
1948. While confined in the Cook County jail, he wrote and 
had published a pamphlet dated December 8, 1948, addressed 
to the House of Representatives of the United States attacking 
the United States Supreme Court and seeking impeachment of 
five of its justices. It was largely a repetition of the previous 
publications and letters of the Puritan Church and its Chan- 
cellor attacking the Chicago Tribune on the tax issue. 

Some time prior to the formation of petitioner Parker be- 
came acquainted with J. L. Stewart of the J. L. Stewart 
Agency. Through this agency petitioner inserted advertise- 
ments in various newspapers and publications throughout the 
country seeking subscriptions to petitioner’s various publica- 
tions. Petitioner also purchased lists of names and addresses 
of individuals to whom advertisements could be mailed. One 
of the first publications advertised by petitioner and distrib- 
uted through the mails was entitled “God’s Power in Human 
Affairs.” Its published price was five dollars. On the cover 
it was stated: 


The method by the use of which one person raised his 
own salary of $35.00 a week, as a stenographer, to 
$2000.00 a week as an executive; another raised his own 
salary of $18.00 a week as a counter clerk, to $75,000.00 
a year, as a sales manager. 


It also contained a solicitation for subscriptions for the set of 
12 lessons published by petitioner and the statement that in 
the event the lessons are not found to be worth the amount 
“donated,” the money would be refunded upon return of the 
lessons. 

The 12 lessons were copyrighted during 1946 and 1947. 
They were written by Parker and distributed by petitioner. 
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Each lesson was sold for $2 each, or $19.75 for the series of 12. 
In some cases a lesser amount was paid. Petitioner received 
about $6,000 per month from the sale of these lessons. 

Petitioner published and sold, through the mail, another 
booklet called “Divine Healing as Practiced by Jesus of Naz- 
areth,” at the price of $1. An advertisment concerning this 
booklet told of the announcement by the Puritans of the dis- 
covery of a “mysterious element” which remains unexplained 
in the booklet. Financial gains achieved by various individ- 
uals through the use of this “mysterious element” are claimed. 

Various form letters used to answer letters of inquiry con- 
cerning the lessons were composed by Parker for petitioner. 
Parker personally answer some inquiries concerning personal 
problems. 

Petitioner carried on all of its activities by way of the mails. 
It kept no membership roll book, had no meeting hall nor au- 
ditorium and held no church services nor religious meetings. 

On July 24, 1947, petitioner in a letter signed by “Its Chan- 
cellor” informed the campaign manager for the Progressive 
party that it was believed petitioner could “raise $200,000 for a 
campaign fund to defeat the Chicago Tribune’s Coalition 
ticket.” 

Petitioner entered into a contract with J. L. Stewart Agency 
on August 8, 1947, as follows: 


Memorandum of agreement 


In consideration of $1.00, receipt of which is hereby 
acknowledged, and other valuable considerations, it is 
understood and agreed 

(First) That the Puritan Church, the Church of 
America, located at La Grange, Illinois, will conduct a 
contest or contests for the purpose of raising enough 
money to erect church buildings at La Grange, Illinois 
and elsewhere. 

(Second) The J. L. Stewart Agency at Chicago, Ili- 
nois agrees to plan such contests, write all literature, 
handle all advertising, arrange for printing, etc. paying 
for same out of cash furnished by the Puritan Church. 
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Also to assist in arranging for judges to determine 
the winners. 
(Third) The Puritan Church agrees to advance $40,- 
e « 000 in cash to the J. L. Stewart Agency for the purpose 
of paying for advertising, literature and other items 
purchased for the benefit of the first Puritan Church 
contests and advance to the J. L. Stewart Agency such 
other cash monies as may be necessary to promote 
the first and subsequent contests. 

(Fourth) And for the service rendered by the J. L. 
Stewart Agency, the Puritan Church agrees to pay the 
J. L. Stewart Agency a sum equal to 2624% of the gross 
amount taken in as a result of the first contest, less 
their cost of handling, in other words 2674% of the 
receipts less the expenses. 

(Fifth) The Puritan Church agree to pay J. L. 
Stewart Agency a sum equal to 3344% on all 
such contests after the first contest. 

(Sixth) The Puritan Church agrees to pay to the 
J. L. Stewart Agency on the 15th of each month all 
monies due them out of such excess, such payments 
to begin on or before November 15th, 1947. 

(Seventh) This agreement to expire five years from 
this date unless renewed by mutual consent. 

Signed and dated at Chicago, Illinois, this 8th day 
of August 1947. 

PurITaAN CHURCH, THE CHURCH OF AMERICA, 
(By) [Signed] Harrison Parker, [ts Chancellor. 
J. L. Srewart AGENCY, 
(By) [Signed] J. L. Stewart. 
[Signed] C.C. Waterbury, Witness. 


At about the same time, petitioner, in its publications and 
in its letters written in answer to inquiries, repeatedly as- 
serted: “The Puritans have outgrown their church edifices; 
Their temples are in the homes; their cathedrals are in the 
skies; their altars are in the hearts of men everywhere.” 

The asserted purpose of the puzzle contest was to raise 
funds to build a “Meeting House” at La Grange, Illinois. 
Petitioner owned no real estate at this time. The first contest 
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was started September 6, 1947, and was to end February 28, 
1948. The solution of the puzzle was to be accompanied by 
varying sums of money: $3, $6, $9, $12. The amount of the 
grand prize was dependent upon the amount of money ac- 
companying the puzzle solution. Few responses were received. 
Other contests of the same type were then started. Two of 
these were for prizes of $250. These required no initial entry 
fee. The first was to terminate November 15, 1947, and the 
other February 21, 1948. Over 50 per cent of the entries 
submitted by contestants throughout the country were graded 
as correct. 

Upon receipt of the solutions to these puzzles, letters were 
written by petitioner to the contestants announcing the puzzle 
with the grand prize of $3,500 and urging them to submit 
their entries together with a “donation.” The letters written 
by petitioner to the contestants submitting correct answers 
were similar to letters written to contestants whose answers 
were incorrect. Letters were sent to contestants who entered 
the $3,500 contest, but had paid less than $12, urging them 
to send an additional amount, which, together with the initial 
fee, would total $12, in order to entitle them to the top prize. 

Tie breaker puzzles were sent to those contestants of the 
first $250 contest who submitted correct answers. No money 
was requested to be sent with the answer to these puzzles. 

The solutions to the $3,500 contest were graded as to cor- 
rectness by petitioner’s clerks and the amount of money re- 
ceived with the entry was indicated on the answer form. 
Following this, the answers were tied in bundles and placed 
in boxes for storage. No record was kept aside from this as 
to the names of the participants or the specific amount of 
money paid by each contestant. No judges were selected to 
determine the winner. : 

The Post Office Department, in response to complaints re- 
ceived concerning the contest, initiated an investigation prior 
to December 16, 1947. The mail was stopped by agreement 
on February 23, 1948. On April 6, 1948, the Post Office De- 
partment, after a hearing, found that Parker as Chancellor of 
petitioner had used the mails for fraudulent purposes and 
entered an order denying the use of the mails to petitioner. 
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Petitioner then brought an action in the District Court for 
the Northern District of Illinois seeking an injunction against 
_ the postmaster at La Grange, Illinois, who had acted in ac- 
cordance with the above order. Upon motion by the post- 
master for summary judgment which was granted, the 
petitioner’s complaint was dismissed on July 16, 1948. 

On April 9, 1948, a suit in equity was filed against Parker 
and petitioner in the Circuit Court of Cook County. Clifton 
M. Kimbrough, et al. v. Harrison Parker, The Puritan 
| Church—The Church of America and Jesse L. Stewart. On 
November 4, 1949, a decree was entered finding that defend- 
ants had, by fraudulent representations, obtained from plain- 
tiffs and others a sum in excess of $230,574.26, and that 
_ defendants were liable to each contestant in the puzzle contest 
_ in the respective amounts contributed by each. On appeal, 
_ the Supreme Court of Illinois concluded it did not have juris- 
diction and transferred the cause to the Appellate Court for 
the First District. 407 Ill. 274. 

On February 18, 1949, an indictment was filed in the United 
States District Court for the Northern District of Illinois in 
the case of United States v. Harrison Parker, et al., No 
_ 49CR89, charging Parker, his wife Edith, Anita P. Bird, Jesse 
L. Stewart and C. C. Waterbury with using the mails to de- 
fraud in connection with the puzzle contest. This action is 
still pending. 

Petitioner maintained a bank account at the Montague 
State Bank, formerly known as the Farmers State Bank, 
_ located at Montague, Michigan, about 175 miles from La 
Grange, Illinois. This account was opened on November 8, 
1945, with an initial deposit of $1,000. Authorized signa- 
tures to draw on this account were “Harrison Parker” and 
“Anita Bird.” On May 23, 1946, the additional signatures of 
“V. E. Bird” and “Ferne Carter” were authorized. On 
_ August 17, 1947, the signature authorization was amended to 
include only “Harrison Parker,” “Anita Bird,” and “Edith S. 
Parker.” 

In 1945, $6,700 was deposited in petitioner’s account. 
During 1946 there was deposited in petitioner’s account $47,- 
023.60, during 1947, $161,949.01, and during the period Janu- 
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ary 1 to June 30, 1948, $359,094.03. Respondent determined 
that these amounts constituted income to petitioner. 

Anita P. Bird and ‘Viggo E. Bird drew checks on their ac- 
count at the Central Hanover Bank and Trust Co., New York; 
the La Grange National Bank, La Grange, Illinois, and the 
Bank of Montreal, payable to petitioner during the years 1945, 
1946 and 1947 in the amounts of $4,500, $27.948.53 and $5,000, 
respectively, or a total of $37,948.53. These amounts did not 
constitute income to petitioner. 

Relative to the above money given to petitioner by the 
Birds, Parker testified at the hearing before the Post Office 
Department in March, 1948, as follows: 


Question: Well, this sum that your sister advanced 
it was a loan, was it not? 

Answer: No, of this $53,000 she borrowed on her 
personal note at the Hanover National Bank in New 
York City, $16,000 which she turned over to the Church. 
She borrowed it personally and turned it over to the 
Church. 

Question: Was there any agreement regarding the 
repayment of this $16,000? 

Answer: There was. There was an agreement that 
the church would pay back the $16,000. 

Question: Was it repaid? 

Answer: It was. 

Question: Before this contest started? 

Answer: Yes. 

Question: The remainder was a contribution, was it 
not? 

Answer: Yes. 


On December 10, 1947, petitioner opened another account 
with this bank called “Puritan Church Building Fund.” 
Signatures authorized to draw on this account were “Anita 
Bird” and “Edith S. Parker.” Four deposits totaling 
$6,495.29 were made to this account during December, 1947. 
On February 26, 1948, petitioned transferred $150,000 to this 
account from its regular account. This special account was 
closed out April 12, 1948, when two bank money orders were 
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issued to “Anita Bird and Edith S. Parker, Trustees of 
Puritan Church—The Church of America.” One was in the 
amount of $6,495.29 and the other in the amount of $150,000. 
Both of these money orders were exchanged on May 13, 1948, 
for money orders made out in the same amounts payable to 
the “Puritan Church Building Fund, Anita Bird and Edith S. 
Parker, Trustees.” The latter money orders were then en- 
dorsed “For deposit in the Greenwich Trust Co. Puritan 
Church Building Fund” and deposited therein on June 7, 
1948. 

On May 18, 1948, when the money orders were made out 
payable to the Puritan Church Building Fund, petitioner had 
assets consisting of some office furniture and $254.81 in its 
bank account. 

The proceeds received by petitioner from the sale of its pam- 
phlets and the puzzle contest were not all deposited in its bank 
account. Petitioner also dealt with various currency ex- 


| changes, one of which was located in La Grange and two others 
_ located in Chicago, where cash in small denominations was ex- 
- changed for currency of larger denominations. Money orders 
_ were also purchased from these currency exchanges. During 


1947 petitioner, through Parker, purchased six money orders 
payable to Parker, eleven to Anita P. Bird and three to Edith 


_ §. Parker in the aggregate amounts of $891.65, $1,740.65, and 


$436.17, respectively. In 1948 three such money orders were 


' purchased payable to Anita P. Bird in the total amount of 


$1,925 and two payable to Edith S. Parker in the amount of 
$1,100. 
Some of the money orders made payable to Anita P. Bird 


_ were deposited in her personal account at the Greenwich Trust 
_ Company, Greenwich, Connecticut, while others were depos- 


ited in her account at the Central Hanover Bank and Trust 
Company in New York. 
Three of the money orders made payable to Parker were en- 


. dorsed to Edith S. Parker and cashed in Los Angeles. 


During March, 1948, in anticipation of the issuance of the 
fraud order by the Post Office Department, petitioner began 


_ withdrawing its funds from the Montague State Bank. On 


March 11, 1948, two money orders, each in the amount of 
462213—58——-3 
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$15,000, were purchased. These were made payable to peti- 
tioner and petitioner’s bank account was debited in the amount 
of $30,000. Parker endorsed one of these, in the name of pe- 
titioner, to Anita P. Bird, who in turn, deposited it in her per- 
sonal account in the Greenwich Trust Company. The other 
was held by Parker until June 28, 1948. On March 31, 1948, 
a money order in the amount of $10,000 was purchased with 
petitioner’s funds and made payable to petitioner. On June 
22, 1948, another money order was purchased and made pay- 
able to petitioner in the amount of $5,000. This amount was 
not withdrawn from petitioner’s account. The two latter 
money orders together with the one in the amount of $15,000 
issued March 11, 1948, were endorsed by Parker in the name of 
petitioner and used to purchase $30,000 in American Express 
Company checks in his name. 

On March 31, 1948, petitioner purchased two more money 
orders, debiting its account; one, in the amount of $2,500, 
made payable to Color Printing Company, and the other, in 
the amount of $5,000, made payable to National Direct Mail. 
Both of these were endorsed by Parker in the name of peti- 
tioner and cashed at the Montague State Bank June 22, 1948. 
They were not received nor cashed by the payees. 

On April 10, 1948, a bank money order in the amount of 
$10,000, made payable to petitioner, was purchased by peti- 
tioner. This money order was also endorsed by Parker in 
petitioner’s name and cashed on June 22, 1948. 

Petitioner’s account at the Montague State Bank was 
closed out June 21, 1948. 

Of the above $30,000 in American Express Company checks 
purchased by Parker, checks amounting to $8,300 were cashed 
by Parker. Others totaling $14,700 were cashed by his wife, 
Edith S. Parker. The remaining checks were made payable 
to various payees for purposes including the payment of peti- 
tioner’s litigation fees, hotel bills for Parker and his wife, and 
costs incurred in publishing the “Liberty Bell,” a pamphlet 
published in Washington, D. C., by petitioner. 

With $14,700 in American Express Company checks Edith 
S. Parker purchased postal money orders. Some of these 
were used to send money to Parker while he was in jail, 
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$2,311.41 was used to pay the Parkers’ rent at the Claridge 
Hotel, Washington, D. C., $3,500 was issued to Edith S. Parker 
and $3,500 to Anita P. Bird in amounts of $50 per week each 
during the period from December 27, 1948, to April 28, 1950. 

Prior to the issuance of the fraud order by the Post Office 
Department, petitioner, in an attempt to evade such an order 
and to continue operation of the puzzle contest, incorporated 
a@ new organization on March 17, 1948, called “The Church of 
the Puritans—The Church of America.’”’ Anita P. Bird and 
Edith 8. Parker were named as trustees. 

On March 16, 1948, Parker entered into an agreement pur- 
porting to create a trust known as the Puritan Church Building 
Fund. On May 29, 1948, Anita P. Bird and Edith S. Parker 
as trustees of this trust opened a bank account in the name of 
the Puritan Church Building Fund at the Greenwich Trust 
Company, Greenwich, Connecticut, and deposited therein 
$156,500 made up of the two bank money orders in the 
amounts of $150,000 and $6,495.29, previously referred to, 
plus $4.71 in cash. 

In April 1948, Parker and his wife left Illinois and went to 
New York. With $10,000 withdrawn from the Montague State 
Bank, Edith 8. Parker opened an account in her own name 
with the Bank of New York on June 23, 1948. She at all 
times kept in the check book a check made out to either Harri- 
son Parker or the petitioner in the amount of the account 
balance in order that the money would be available to Parker 
in the event anything happened to her. Of the above amount, 
$4,500 was withdrawn by Edith S. Parker to open an account 
in her name at the Lincoln National Bank, Washington, D. C., 
on August 24, 1948. An additional sum of $5,000 was with- 
drawn by check on September 5, 1949. These latter funds 
were kept in a safe deposit box at the Lincoln National Bank. 
Another safe deposit box was rented by Edith S. Parker in a 
bank in Los Angeles, California, on April 27, 1948, in which 
she kept some of the American Express Company checks. 

In August 1948, the Parkers moved to Washington, D. C. 
In October 1948, Parker returned to Illionis to serve his con- 
tempt of court sentences. At this time Edith S. Parker went 
to California, coming back to Washington after Parker had 
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served his jail sentences. During this period Edith S. Parker 
continued paying rent at their Washington address, the 
Claridge Hotel. 

An agreement purporting to have been signed by Edith S. 
Parker and Anita P. Bird, as trustees of petitioner, and Harvey 
Wiley Corbett, as architect, was entered into March 6, 1948, 
for the construction of a meeting house “in or near the town 
of Lexington, Mass.” 

Petitioner during September 1948 purchased a parcel of real 
estate in Washington, D. C. No land was purchased in La 
Grange, Illinois. 

Petitioner was not organized and operated exclusively for 
religious purposes. 

Petitioner did not file an income tax return for the Javable 
years involved nor did it file an exemption affidavit as required 
by Regulations 111, section 29.101-2, until April 18, 1950. It 
did not seek nor receive advice from tax counsel as to whether 
it, in fact, was an exempt organization. 

Petitioner’s net taxable income for the taxable years here 
involved was as determined by respondent, minus the items 
included by respondent which we have found did not constitute 
income. 

Petitioner was insolvent on May 138, 1948, when it trans- 
ferred $156,495.29 to the Puritan Church Building Fund. The 
Puritan Church Building Fund is liable as transferee for the 
payment of deficiencies and penalties due from petitioner. 

Petitioner’s failure to file income tax returns for the years 
here involved was due to willful neglect and not due to reasona- 
ble cause. 

Petitioner kept no books nor adequate records. 

Some of the proceeds received by petitioner from the sale 
of literature and from the entry fees from contestants in the 
puzzle contest inured to the benefit of the individuals involved. 

All or some part of the deficiency of each year was due 
to fraud with the intent to evade tax. 


OPINION 


Respondent, under the provisions of section 146 (a) of the 
Code, has terminated the taxable year 1948 as of June 30, 
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1948, and has assessed income tax liability against the Puritan 
Church Building Fund as transferee of petitioner in the 
amount of $136,455.72 for the taxable period January 1, 1948, 
to June 30, 1948. The determination of such original assess- 
ment does not constitute a deficiency within the meaning of 
the Code and this Court is without jurisdiction to determine 
whether this liability was properly asserted. Ludwig Littauer 
& Co.,Inc.,37 B .T. A. 840. 

The initial question for our determination is whether or not 
petitioner is exempt as a religious organization from the pay- 
ment of income tax within the provisions of section 101 (6)* of 
the Internal Revenue Code. Within this section are estab- 
lished the tests which petitioner, in claiming such exemption, 
must meet. First, it must be organized exclusively for religious 
purposes. Second, it must be operated exclusively for religious 
purposes. Third, no part of its net earnings must inure to the 
benefit of any private shareholder or individual. Fourth, no 
substantial part of its activities shall consist of carrying on 
propaganda or otherwise attempting to influence legislation. 

After consideration of the record and evidence before us, 

we are convinced that petitioner has failed to meet the re- 
_ quirements for exemption as provided by section 101 (6). 
On the theory that the exemption from tax of the income 
_ of religious and charitable organizations is for the public good, 
_ some decisions have stated that the exemption should be lib- 
erally construed. However, for a corporation to qualify for 
the benefit of such liberal construction it must first bring | 
itself within the reasons for the policy by showing that it was 
“organized and operated exclusively” for the exempt purpose. 
_ Universal Oil Products Co. v. Campbell (C. A. 7, 1950), 181 F. 
2d 451; certiorari denied, 340 U.S. 850. 


*Sec. 101. Exemprions From Tax ON CORPORATIONS. 

The following organizations shall be exempt from taxation under this 
chapter— 

* ¥ * * % 

(6) Corporations, * * * organized and operated exclusively for reli- 
gious, charitable, scientific * * * purposes, * * * no part of the net earn- 
. ings of which inures to the benefit of any private shareholder or individual, 
and no substantial part of the activities of which is carrying on propaganda, 
or otherwise attempting, to influence legislation. 


| 
| 
| 
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The determination of whether petitioner was “organized and 
operated exclusively” for religious purposes requires an ex- 
amination of the purpose of its formation, as well as its activi- 
ties and functions. Unity School of Christianity, 4 B. T. A. 
61. 

The purpose for which an organization is formed is deter- 
minable from extrinsic evidence as well as from the charter. 
Roche’s Beach, Inc. v. Commissioner (C. A. 2), 96 F. 2d 776; 
Sun-Herald Corporation v. Duggan (C. A. 2), 160 F. 2d 475. 
We believe petitioner was formed in part for the purpose of 
achieving Parker’s personal objectives and not exclusively for 
religious purposes. 

Petitioner was organized as a result of a merger of three of 
the organizations previously formed by Parker. The objec- 
tive of these organizations, as pointed out in the various letters 
written by Parker, was the furtherance of Parker’s personal 
feud with the Chicago Tribune and certain public officials. 
This pattern of activity as shown by letters and publications 
of petitioner has been continued by petitioner during the 
years here involved and constituted a primary factor in its 
formation. 

That petitioner was formed to accomplish Parker’s per- 
sonal objectives is further emphasized upon examination of the 
organizational framework of petitioner and the functions per- 
formed by its officers and trustees. Petitioner has as its 
“Chancellor,” Harrison Parker; as its trustees, Edith S. Parker 
and Anita P. Bird, wife and sister, respectively, of Harrison 
Parker, who shall, according to its by-laws, manage its affairs 
and establish the rules by which its officers are governed. 

Edith 8. Parker was elected trustee in August 1947. Con- 
trary to the duties required by this position, her testimony, 
which was vague and contradictory, showed an unfamiliarity 
and unawareness of the operations and affairs of petitioner. 
In some instances she testified she left Los Angeles to come to 
Chicago in 1946, while at other times she testified she came to 
Chicago in April 1948. She was unfamiliar with more than 
two of the lessons distributed by petitioner, while she also 
states that she edited some of them. This she did in Cali- 
fornia as well as after she arrived “in the East.” although thev 
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were all copyrighted in 1946 and 1947. These inconsistencies 
can mean to us only, that if she performed any functions for 
petitioner they were in a titular capacity and not of the direct- 
ing nature specified in the by-laws of petitioner. 

Anita P. Bird, Parker’s sister, who was the other trustee, and 
who lived in Connecticut the entire time, but made frequent 
trips to La Grange, testified in a similarly vague and evasive 
manner as regards petitioner’s activities and especially the ac- 
tivities of Parker. Petitioner’s activities were described with 
sweeping generalities which displayed an unfamiliarity with de- 
tail, direction and purpose. Her testimony, we believe, can 
not be accepted in affirming or establishing the purpose for 
which petitioner was organized. 

The remaining officer, by whom petitioner was formed and 
directed, is Parker. He formed the prior organizations which 
were merged to form petitioner. The lessons and other pub- 
lications distributed by petitioner on a “donation” basis were 
written by Parker. The replies to inquiries concerning peti- 
tioner’s objectives and purposes were composed by Parker. 
The banking and financial management was conducted by 
Parker. From the entire record and evidence before us we 
can only conclude that petitioner was formed and directed al- 
most wholly by Parker and having thus been organized was 
used by Parker to accomplish his objectives, which we believe 
to have been a furtherance of his personal feud with the Chi- 
cago Tribune as well as the distribution and sale for financial 
gain of the various pamphlets written by him. 

The record is replete with inconsistencies, contradictions and 
uncorroborated self-serving statements which we can not ac- 
cept as evidence of the purpose of petitioner’s organization or 
activities. The two original trustees, Scott Baldwin and Rob- 
ert Perry Shepard, were not available for testimony at. the 
hearing. Although Baldwin was supposed to have had office 
space adjacent to Agnes Richardson, she testified she had 
“never met Mr. Baldwin or heard of him.” She had met 
Shepard once when she visited Parker in the Cook County 
jail. Parker testified that during the period from the “early 
1930’s until the early 1940’s” he spent his entire time attend- 
ing a school conducted by Shepard at his home and it was 
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during this period that he. wrote the pamphlets distributed by 
petitioner. In contradiction of this testimony is the evidence 
of Parker serving a jail sentence as well as carrying on litiga- 
tion with the Chicago Tribune and others, which extended 
throughout most of this period. It is beyond credulity that 
an effort of this magnitude was a mere pastime as testified by 
Parker. 

Also, in a deposition taken from Parker in the case of Har- 
rison Parker v. Jacob Shamberg, Parker insisted that his occu- 
pation as well as his avocation was fighting with the Chicago 
Tribune over a period of more than ten years beginning in 
1933. 

No useful purpose would be served by a continued narration 
of the evidence before us. It is clear that we can give little 
weight to the testimony of Parker. 

Other evidence consists largely of documents and letters 
written by Parker for petitioner which are, in the main, un- 
corroborated and self-serving and lend little weight to the 
contention that petitioner was organized and operated exclu- 
sively for a religious purpose. 

Among the activities engaged in by petitioner was the 
publication of pamphlets which included a series of twelve 
lessons, the price of which was $2 for each lesson, or $19.75 
for the series. These were distributed to subscribers in a cor- 
respondence course manner of one lesson each month. Peti- 
tioner also had a plan to distribute free Bibles to inmates of 
penal institutions. These, however, were accompanied by a 
request for a donation. These objectives, while laudable, still 
do not establish that petitioner was organized and operated 
for an exclusively religious purpose within the meaning of the 
Code, in view of the purposes and activities of petitioner dis- 
cussed above. We can only conclude from the evidence before 
us that petitioner does not comply with the first two tests set 
out in section 101 (6) of the Code, and such being the case we 
believe it unnecessary to consider the remaining requirements, 
Universal Ou Products Co. v. Campbell, supra, nor need we 
consider the effect of petitioner’s failure to file the exemption 
affidavit required by Regulations III, section 29.101-2. 

Petitioner asserts that its attacks on public officials, which 
included proposed impeachment proceedings, were merely 
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incidental activities and nothing more than the performance 
of a civic duty. It is difficult to see, however, wherein the 
public would benefit from a bitter personal attack such as 
carried on by petitioner for Parker. It concerned itself largely 
with only those individuals who had dealt adversely with 
Parker and gained his enmity. No concern for the public in 
general is exhibited. 

Petitioner has cited Kotohira Jinsha v. McGrath, 90 F. Supp. 
892; United States v. Ballard, 322 U.S. 78; Cantwell v. Con- 
necticut, 310 U.S. 296, and other cases, holding in effect that 
it is beyond the authority of a governmental official to ques- 
tion a particular religious belief or ideology and put an indi- 
vidual to its proof. This contention is not at issue here and 
is immaterial. 

Having thus concluded that petitioner, during the years 
hereinvolved, is not an organization exempt from the payment 
of income tax, our next issue for consideration is whether the 
amounts received by petitioner during these periods constitute 
taxable income within the meaning of the Internal Revenue 
Code. 

Income was received by petitioner from various sources: 
sale of pamphlets; amounts received by petitioner denomi- 
nated “tithes,” “donations,” or “contributions”; and fees paid 
to participate in the puzzle contest. 

As regards the distribution of the pamphlets, the elements 
of a normal sale of a product exist and the proceeds resulting 
therefrom constitute income within the meaning of section 22 
(a) of the Code. Subscriptions were solicited by advertise- 
ments distributed through the mails. A sales price was estab- 
lished and payment was requested with each subscription. 
It is immaterial that the price paid was called a “donation.” 
In reality it was the purchase price. The fact that some 
pamphlets were distributed free of charge or for an amount 
less than the advertised price does not make this method of 
distribution something other than a sale. These are com- 
monly used advertising and selling techniques employed in 
the magazine circulation business. 

Other amounts received by petitioner were denominated 
as “tithes,” “donations” and “contributions.” The use of 
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these terms is peculiar to organizations of a religious title 
and in a broad sense they refer to payment of money to the 
organizations. In relation to petitioner, whether we say the 
payment of these sums constituted remuneration for services 
performed or an advance for the performance of future serv- 
ices, we are of the opinion that they, in substance, are pay- 
ment for services and constitute income within the meaning 
of the Code. 

It is impossible from the evidence before us to consider 
specifically the source and manner of receipt of the separate 
sums of money deposited in petitioner’s bank account. How- 
ever, it is contended that sums of money paid petitioner by 
Anita P. Bird, Edith S. Parker and C. C. Waterbury, in 
the alleged amounts of approximately $53,000, $12,250, and 
$40,000, respectively, were loans made to petitioner. 

It would appear to us upon consideration of the close re- 
lationship of these individuals, the apparent nature of peti- 
tioner’s financial projects, the financial gain realized and the 
record as a whole, that these sums, if paid petitioner by these 
individuals, are of a different character and distinguishable 
from the smaller contributions paid by individuals not closely 
allied with Parker and petitioner. These sums which are 
considered individually below, if paid, we believe, may either 
constitute capital contributions or advances in the nature of 
loans. In either case, if they were received by petitioner, 
they would not constitute income to petitioner within the 
meaning of section 22 (a) of the Code. 

Edith S. Parker, it is asserted, loaned $12,250 to petitioner. 
Parker testified that the amount was $20,500. The testimony 
of Edith S. Parker, however, was that during the years 1934 
to 1943, she paid $7,000 to Parker for the “Puritan Movement.” 
This was prior to the formation and incorporation of petitioner 
and merits no consideration here. She testified also that in 
1947 an additional amount of $5,250 was loaned to petitioner 
and that notes were received. However, the notes were not 
placed in evidence, the reason given being that they had been 
returned to petitioner because they had been paid. Although 
she was a trustee, she had no knowledge of their whereabouts. 
Petitioner maintained no books showing accounts payable or 
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notes payable. We have no credible evidence before us show- 
ing that petitioner received this amount and are therefore 
unable to hold that such was the case and that petitioner’s 
income as computed from its bank deposits should be decreased 
in this amount. 

As to the amounts paid by Anita P. Bird and her husband, 
Viggo E. Bird, the evidence is vague and contradictory. Ina 
Post Office Department interrogation Anita P. Bird testified 
that “any money given was not loaned, it was a contribution.” 
In her testimony in the instant case she, at times, referred 
to them as contributions. Her testimony is vague as to when 
the amounts were paid. Parker, in his testimony before the 
Post Office Department, stated that except for $16,000 these 
amounts were contributions and not a loan. Also in a letter 
to V. V. Sugg, inspector for the Post Office Department, Parker 
stated that Anita P. Bird had pledged $50,000 and actually paid 
$53,000. 

Although the amount of the payments by Anita P. Bird is 
asserted to be approximately $53,000, the evidence before us in 
the form of cancelled checks verifies payments only in the 
amount of $37,948.53. Further, it was testified that “notes” 
were given by petitioner for these payments. These notes were 
not presented in evidence at the hearing, the reason given being 
that they had been returned to the Chancellor for renewal. 
Although Anita P. Bird was a trustee, she had no knowledge 
of the whereabouts of the notes, nor did Parker. 

Upon consideration of the evidence as a whole, we believe 
those payments were made primarily to furnish petitioner 
working capital with which the various projects could be 
financed and do not constitute income. Whether the amounts 
were paid by the Birds with the expectation of financial gain 
in the form of profits or dividends, or whether they were paid 
as a loan, is immaterial in a consideration of whether or not 
they constitute income to petitioner. The evidence before us 
will only substantiate advances to petitioner by the Birds in 
the years 1945, 1946, and 1947 in the amounts of $4,500, 
$27,948.53, and $5,500, respectively, and we so hold. These 
amounts were improperly included in the computation of peti- 
tioner’s income. 
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Petitioner asserts that it received from C. C. Waterbury 
during 1947 loans aggregating $40,000 with which to finance 
the puzzle contest. In support of this contention we have 
only Parker’s self-serving testimony. No notes were issued 
and no accounts maintained. Waterbury did not testify. © 
Parker testified that $10,000 was received from Waterbury in 
March or April 1947. Petitioner’s bank account, however, 
shows no deposit of this amount during this period. Parker 
also testified that upon signing an agreement on August 8, 
1947, with J. L. Stewart Agency concerning the puzzle contest, 
wherein petitioner agreed to advance to the J. L. Stewart 
Agency $40,000, he, Parker, “promptly raised the money.” 
This consisted of an additional loan of $30,000 from Water- 
bury which, together with the previous $10,000, made up the 
$40,000 advance and was deposited with Stewart. In a letter 
to V. V. Sugg, inspector for the Post Office Department, how- 
ever, Parker listed payments from Waterbury in the following 
amounts: 


PRTG NISC LOE Sa Si eo Se ee $5, 000 
BTS Si GEG cn a a te 10, 000 
ANP USES: (198 tee boc eee eee ek 5, 000 
October 1G; 3947 2s. 2 2k ee 20, 000 


The only documentary evidence relative to this alleged loan 
is a Farmers State Bank money order dated December 29, 
1947, in the amount of $5,000 made payable to petitioner, en- 
dorsed “Pay to C. C. Waterbury Puritan Church by Harrison 
Parker Chancellor’ and a further endorsement in different 
handwriting, “C. C. Waterbury.” Parker testified that this 
was in repayment of the loan. For whatever purpose this 
money was paid, we can not, in view of the self-serving and 
contradictory nature of Parker’s testimony, hold that such 
payment establishes the existence of a loan. With the dis- 
crepancies and inadequacies of this proof of the existence of 
the alleged loan we have no alternative but to hold that peti- 
tioner has failed in its burden of proof. 

Another source of income to petitioner was the payment 
of entry fees by the various individuals in order to participate 
in the puzzle contest. It is not possible to appraise the in- 
tention of each individual who paid entry fees. We believe, 
however, from the manner in which the contest was conducted, 
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it was only the intention of the entrants in paying the fee that 
they be permitted to engage in the contest and gain the op- 
portunity to win the prize. It was not a voluntary payment 
in the sense that the entrant could participate whether a fee 
was paid or not. A rule of the contest specified the various 
amounts to be paid. No prize was allotted for entries which 
were not accompanied by the payment of a fee. It resolved 
itself into a situation where, if an individual wished to partici- 
pate, it was incumbent upon him to pay the entry fee and it 
was for this purpose, we believe, that the various amounts 
were paid to petitioner. The fact that the entry blank called 
the entry fee a “donation” is immaterial. The contest was 
operated by petitioner for financial gain and, as to petitioner, 
constitutes income within the meaning of section 22 (a) of 
the Code. 

Respondent has computed petitioner’s income by means of 
the bank deposit method in view of the lack of books and 
records. An examination of the miscellaneous papers which 
have been placed in evidence conclusively shows that no par- 
ticular method of accounting was regularly employed which 
would clearly reflect income. The papers are uncorrelated 
and, in the main, self-serving and are not books of records of 
original entry. We are unimpressed by petitioner’s explana- 
tion that some of the books were impounded in another action. 
There is a significant lack of effort on the part of petitioner to 
clear the chaos existing in the record. As we said at the hear- 
ing, it is not incumbent upon this Court to audit the books. 
Ample opportunity was afforded petitioner to provide an 
acceptable auditor record, but none has been forthcoming. 

Petitioner asserts that its burden is merely to prove respond- 
ent’s determination to be arbitrary and invalid and not to 
prove the correct amount, citing Helvering v. Taylor, 293 U.S. 
507; Federal National Bank of Shawnee, Okla. v. Commis- 
sioner, 180 F. 2d 494; Hague Estate v. Commissioner (C. A. 
2, 1943), 132 F. 2d 775; certiorari denied, 318 U.S. 787. Peti- 
tioner’s burden, however, is not met by deluging the Court 
with miscellaneous unsubstantiated papers such as here pre- 
sented. The evidence of petitioner has been carefully consid- 
ered and we can only conclude that except for the contributions 
made by the Birds, discussed above, it fails to show respond- 
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ent’s determination to be erroneous. Respondent concedes 
that for the year 1947 petitioner’s income as determined from 
its bank deposits and as set forth in the deficiency notice is 
overstated in the amount of $29,990. 

It is petitioner’s contention that respondent’s determination 
is excessive in that no allowance has been made for expenses. 
Here, again, the determination of respondent carries a pre- 
sumption of correctness and the petitioner has the burden of 
proving it incorrect. Welch v. Helvering, 290 U.S. 111. Peti- 
tioner maintained no accounts payable and certainly no 
weight can be given to self-serving documents in the form of 
typewritten papers not made in the course of business. The 
burden is not met by the mere dumping upon the Court of 
unexplained and unsubstantiated checks, invoices and vouch- 
ers. Their mere presence in evidence does not establish that 
they were paid and much less, that if paid, the expenditure 
was for a deductible purpose. Uncorroborated testimony by 
petitioner that certain expenditures were made “for the Puri- 
tan Church” or “in defense of the Puritans” is insufficient to 
overcome respondent’s determination. P. S. Thorsen & Co., 
Inc., 15 B. T..A. 1281. On the record before us and in the 
absence of books or acceptable records we have no alternative 
but to hold that respondent’s determination is correct. Hague 
Estate v. Commissioner, supra. 

Respondent, within the provisions of section 291 (a) of the 
Code, has asserted a 25 per cent penalty against petitioner for 
each of the years 1945, 1946, and 1947 for the failure to file a 
return. Respondent contends, on the authority of Scranton, 
Lackawanna Trust Co., Trustee, 29 B. T. A. 698; affd., 80 F. 
2d 519; certiorari denied, 297 U.S. 723; followed in Estate of 
Austin C. Brant, 44 B. T. A. 1306, 1315, that since no returns 
had ever been filed, the imposition of the 25 per cent penalty 
was mandatory and that it is immaterial whether the failure 
was due to reasonable cause. Petitioner does not take serious 
issue with this contention other than to argue that an ex- 
emption affidavit was not filed because it considered itself 
exempt under section 101 (6), and further that from corre- 
spondence with the collector’s office it was led to believe it was 
exempt. From a reading of these letters, however, we believe 
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they consist of nothing more than a request for forms to be filed 
under the Federal Insurance Contributions Act. There is noth- 
ing in the correspondence which could be construed as granting 
petitioner exemption from the payment of income tax or as 
relieving petitioner of the responsibility of filing an affidavit 
or @ return. 

Even if we do not rely upon the authority cited by respond- 
ent, we still believe petitioner’s failure to file a return was not 
due to reasonable cause. Petitioner’s activities were managed 
by Parker, who is not unintelligent and who has been tax 
conscious for years. The mere fact that petitioner considered 
itself exempt is insufficient to constitute “reasonable cause” 
in view of the fact that it is not shown that petitioner made 
“a, timely effort to get advice or to secure a ruling”. West 
Side Tennis Club v. Commissioner (C. A. 2, 1940), 111 F. 2d 6. 
We can only hold, therefore, that the penalties were properly 
imposed. 

The Puritan Church Building Fund, it is contended by 
respondent, is a transferee of petitioner and that the funds 
possessed by it are those of petitioner and subject to the pay- 
ment of petitioner’s tax. On the other hand, petitioner argues 
that funds contributed for the specific purpose of building and 
equipping a Puritan meeting house, or raised by means of the 
puzzle contest were “impressed with a trust’’ and could be used 
only for that purpose and are not subject to the payment of 
petitioner’s debts, citing King v. Richardson, 136 F. 2d 849; 
In re Rowell’s Estate, 248 Wis. 520; 22 N. W. 2d 604; Chase 
v. Dickey, 212 Mass. 555; 99 N. E. 410; In re Distribution of 
Funds of Y.M.C.A. War Fund, 63 Ohio App. 213; 25 N. E. 2d 
956; Crane v. Disabled Veterans of the World War, 66 Ohio 
App. 259; 31 N. E. 2d 116. These cases deal with a determin- 
ation of the disposition of the proceeds of an established trust. 
The question of whether or not a trust was created was not 
in issue and they are therefore not controlling here. 

We will deal first with petitioner’s contention. It is well 
settled that to establish the existence of a trust there must be 
found, by clear and convincing evidence, an intention to create 
atrust. In this consideration, we believe greater weight should 
be given to the intentions of the individuals making the pay- 
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ments than those of petitioner. In this case the individuals 
who would be considered the “settlors,” if a trust was created, 
are of two groups: the contestants in the puzzle contest and 
those who made donations unrelated to the puzzle contest. 

As to the first group, we can find nothing in the record evi- 
dencing an intent to create a trust. We have already held 
above that any amounts paid by the contestants were paid 
for the purpose of participating in the contest with no direction 
as to the use of the money. This, in our view, is insufficient to 
establish that a trust was intended. 

The evidence before us relative to the second group consists 
of what purports to be copies of letters written by petitioner | 
acknowledging donations to the Puritan Church Building 
Fund and two letters from individuals to petitioner. One of 
these referred to an enclosure of $25 to be applied to the puzzle 
contest and the payment of “tithing” “to aid a little with your 
church”. The other stated that “I am sending 13 dollars extra 
for the Building Fund. I think it is for a good cause and this 
is my way of showing it. I hope they will be of some use.” 
These letters indicate only that a donation was being sent. 
The precatory words used do not evidence the intention to 
create a trust. 

Moreover, it is our view that it was not petitioner’s inten- 
tion to build a “Puritan Meeting House.” Even if we could 
conclude from the various statements made by petitioner, 
which are self-serving, that it did have the intention to build, 
they are not substantiated by the evidence before us. We can 
give little weight to the correspondence between petitioner and 
J. L. Stewart at the time of the origin of the puzzle contest 
because of the apparent close association there existing and the 
financial interest of Stewart. In several instances in the record 
there was testimony that the building was to be erected in 
La Grange, Illinois. In other instances it was testified that 
buildings were to be constructed in each of the Federal Re- 
serve Districts. While the contract purportedly entered into 
with Harvey Wiley Corbett, as architect, on March 6, 1948, 
specified that “the Owner intends to erect a Meeting House 
* * * in or near the town of Lexington, Mass.,” yet it was 
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not until in September 1948, that a parcel of real estate was 
purchased in Washington, D.C. 

Relative: to the construction of a meeting house in La 
Grange, Parker testified before this Court that real estate 
was not plentiful, that it was a seller’s market and that it 
would have cost $60,000 for a plot half the size of that ob- 
tained in Washington for $35,000. In testimony before the 
Post Office Department, however, he testified: 

Question: And you do not know what kind or char- 
acter or location that property may be? 

Answer: Yes, we do, land is plentiful. The most 
difficult think about a building is the design. 

We also have serious doubt as to the authenticity of the 
correspondence purported to have been received from Harvey 
Wiley Corbett who did not testify. The letters are on paper 
having no letterhead or other identification and are unsigned. 
This, as well, reflects on the authenticity of the contract 
referred to above, which was testified to only by Parker. 

A “Special Account” was established at the Montague State 
Bank on December 10, 1947, which on December 13, 1947, 
contained a balance of $6,495.29 which Parker testified was 
prize money. No further deposit was made until February 
26, 1948, when a transfer of $150,000 was made to this account 
from petitioner’s general account. 

On March 16, 1948, Parker entered into an agreement pur- 
porting to establish a trust entitled the “Puritan Church 
Building Fund.” However, these facts, when considered in 
relation to the record as a whole, contribute little substance 
to the contention that the amounts constituted trust funds. 
The puzzle contests began in September 1947. There was no 
separation of funds until February 26, 1948, when the general 
account had arrived at a balance of $176,279.97. The post 
office began its investigation in December 1947. On March 
14, 1948, petitioner began withdrawing funds from its account 
at the Montague State Bank in anticipation of the issuance 
of a fraud order by the Post Office Department, which was 
issued April 4, 1948. Petitioner began withdrawing funds 
from the “Special Account” by means of money orders dated 
April 10, 1948, made payable to Anita P. Bird and Edith S. 
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Parker as trustees of petitioner, not as trustees of the Puritan 
Church Building Fund. The appointment of Anita P. Bird 
and Edith S. Parker as trustees of the Puritan Church Build- 
ing Fund indicates an intention not to entirely divest itself 
of the funds in favor of a trust. We can only conclude from 
this analysis that it was not the intention of petitioner to 
build nor were the amounts received by petitioner regarded 
as funds “impressed with a trust.” 

In asserting transferee liability against the Puritan Church 
Building Fund, the burden of proof is on respondent. See 
section 1119, Internal Revenue Code. One of the essential 
elements of this burden is to show that the transfer was either 
made while the transferor was insolvent, or that as a result 
of the transfer the transferor was made insolvent. See 
Manett-Odom Co., 19 B. T. A. 1124; Commissioner v. Keller 
(C. A. 7), 59 F. 2d 499; affirming 21 B. T. A. 84. 

Respondent has shown that the transfer of funds from peti- 
tioner’s account to the Puritan Church Building Fund was 
accomplished on May 13, 1948, when money orders made 
payable to Anita P. Bird and Edith S. Parker as trustees of 
petitioner were exchanged for money orders made payable 
to Anita P. Bird and Edith S. Parker as trustees of the Puritan 
Church Building Fund, which were deposited to the account 
of the Building Fund in the Greenwich Trust Company June 
7, 1948. On this date, May 13, 1948, petitioner was left with 
assets consisting of only $254.81 in its bank account and 
some office furniture, while at the same time debts consisting 
of deficiencies in income tax and penalties alone, amounting to 
well in excess of $90,000 for the years 1945, 1946 and 1947, 
were due and owing, notwithstanding petitioner was ignorant 
of their existence. Commissioner v. Keller, supra. 

Even assuming, arguendo, that the sums withdrawn by 
Parker which were used to purchase American Express checks 
and funds in the bank account at the Bank of New York in 
the amount of $10,000 in the name of Edith S. Parker could 
be considered assets of petitioner, it would still be insolvent 
and unable to pay its debts. Due to the lack of books or ade- 
quate records it is impossible to determine the extent of other 
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assets possessed by petitioner and, as well, other debts which 
may be owed by petitioner. However, by the above show- 
ing, we believe respondent has met his burden of proving that 
the Puritan Church Building Fund is a transferee of peti- 
tioner. We therefore hold that the Building Fund is liable in 
an amount not exceeding $156,495.29 for the payment of taxes 
and penalties due from petitioner. 

It is fundamental that prior to the assertion of liability 
against a transferee, respondent must exhaust his remedies 
against the transferor, but where as here such procedure would 
be futile, respondent properly asserted the liability against the 
Building Fund as transferee of petitioner. Fairless v. Com- 
missioner (C. A. 6, 1933), 67 F. 2d 475. 

As to the fraud penalties, respondent has the burden of 
proof. Assaidin M. Rea Gano,19B.T.A.518: 


To establish fraud by direct proof of intention is sel- 
dom possible. Usually it must be gleaned from the 
several transactions in question and the conduct of the 
taxpayer relative thereto. * * * 


We believe from the record before us that all or some part 
of the deficiencies for the years here involved was due to fraud 
with the intent to evade tax. The failure to keep books or 
adequate records, maintaining multiple bank accounts in other 
states and the unexplained deposits and withdrawals, the con- 
duct of financial affairs by means of currency exchange money 
orders, the constant exchange of funds from money orders to 
bank accounts, then to bank money orders and from there to 
American Express money orders, and then to postal money 
orders, as well as the maintenance of safe deposit boxes in dif- 
ferent parts of the country—all of these factors together with 
the failure to file returns unmistakably point to fraud. We 
are unimpressed by the many unsubstantiated statements ap- 
pearing in the record in explanation of the various financial 
manipulations engaged in: the loans, repayments and contri- 
butions. 

As we also said in M. Rea Gano, supra: 


A failure to report for taxation income unquestion- 
ably received, such action being predicated on a 
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patently lame and untenable excuse, would seem to per- 
| mit of no difference of opinion. It evidences a fraudu- 
lent purpose. 

We hold that petitioner is liable for fraud penalties of 50 
percent of the deficiencies as herein determined for 1945, 1946, 
and 1947. 

Decisions will be entered under Rule 50. 
Enter May 22, 1951. 


The Tax Court of the United States, Washington 
Docket No. 23814 


Puritan CHURCH—THE CHURCH OF AMERICA, PETITIONER 
Vv. 


COMMISSIONER OF INTERNAL REVENUE, RESPONDENT 


DECISION 


Pursuant to notice under Rule 50 of the Court’s Rules of 
Practice, the respondent in the above-entitled proceeding filed 
a computation on August 2, 1951, and on September 10, 1951, 
petitioner filed “Taxpayer’s Objection to Respondent’s Com- 
putation Filed in the Tax Court on August 2, 1951”, and on 
September 18, 1951, filed a motion amending its motion of 
September 10, 1951. Hearing was had thereon on September 
19, 1951. After hearing the respective arguments, and upon 
consideration, the Court’s decision will be entered in accord- 
ance with the respondent’s computation. 

Now, therefore, it is 

Ordered and decided: That there are deficiencies in income 
tax and penalties as follows: 


Year Defficiency| 25 percent | 50 percent 
penalty penalty 


$137. 50 $275. 00 
1,071, 24 2, 142. 48 
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all of which amounts have been paid by the Puritan Church 
Building Fund, transferee; that for the calendar year 1947 
there are deficiencies in income tax and penalties as follows: 


Deficiency 25% penalty 50% penalty 
$24,039.27 $6,009.82 $12,019.64 


(Signed) LutHer A. JOHNSON, 
Judge. 


Entered September 28, 1951. 
The Tax Court of the United States 
Docket No. 23814 


PurirAn CHURCH—THE CHURCH OF AMERICA, PETITIONER 
v. 


CoMMISSIONER OF INTERNAL REVENUE, RESPONDENT 


RESPONDENT'S COMPUTATION FOR ENTRY OF DECISION 


As set forth more in detail in the attached computation, 
respondent respectfully submits to the Court, in compliance 


with its opinion determining the issues in this proceeding, that: 

(1) For the taxable period October 14, 1945, to December 
31, 1945, and for the taxable year ended December 31, 1946, 
petitioner’s liability for income taxes and penalties is as 
follows: 


and that all of said amounts have been paid by the Puritan 
Church Building Fund, transferee of the assets of petitioner, 
after the issuance of the notice of deficiency herein; and 
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(2) For the taxable period ended December 31, 1947, peti- 
tioner’s liability for income taxes and penalties, the amounts 
paid by the Puritan Church Building Fund, transferee of the 
assets of petitioner, after the issuance of the notice of deficiency 
herein, and the unpaid deficiencies are as follows: 





$31, 542. 42 
19, 522. 78 








12, 019. 64 





This computation is submitted in accordance with the opin- 
ion of the Court, without prejudice to the respondent’s right 
to contest the correctness of the decision entered herein by the 
Court, pursuant to the statutes in such cases made and 
provided. 

(Signed) Charles Oliphant, 
Es <i 
CHARLES OLIPHANT, 
Chief Counsel, 
Bureau of Internal Revenue. 
Of counsel: 
JOHN D. Kitey, 
Division Counsel 
Wo. SCHWERDTFEGER, 
Special Attorney, 
Bureau of Internal Revenue. 
Computation Statement 
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Docket No. 23814 
C-TS:CD 
AP:JGA 


In rE: Puriran CourcH—THE CHuRCH or AMERICA, For- 
MERLY 11 Sours La Grance Roap, La Grance, ILLINOIS, 
c/o Puriran CuHurcH Burtprnc Funp, Anita Birp AND 
EpitH S. Parker, TRUSTEES, GREENWICH Trust CoMPANY, 
GREENWICH, CONNECTICUT 


INCOME TAX LIABILITY 


Period Oct. 14, 1945, to Dec. 31, 1945 


Tax 25% penalty |50% penalty| Assessed 
interest 








U6 0 caso wecwoestweracse paca cacbubowasacwacowes $1, 709. 00 $427. 25 $854. 50 $303. 85 
Mitabilitys os ick aks oka t tae ee et 550. 00 137. 50 275.00 97.79 
Unpaid assessment to be abated..........-------- 1, 159. 00 289. 75 579. 50 206. 06 
‘Tas Wapulity: seoccnes sw oossssosesescssente ees 550. 00 137. 50 | 275. 00 97.79 
Paid by translereé soc s coos onc oessweewweses 550. 00 137. 56 | 275. 00 97.79 
Deficiency in payment or overpayment..._....-- None None None None 

Year ended December 31, 1946 
Tax assessed, Mar. 4, 1949, list, Spl. #11, page 0, 

NG Doo wases cute rete cosas oe Seu eccewswnecnes 17, 417. 48 4, 354. 29 8, 708. 5y 2, 051. 65 
BAGO hs = 2 Hote cd ea cesov acs cbs sees ses saseess 4, 284.95 1,071. 2% 2, 142. 48 504. 74 
Unpaid assessment to be abated_...---.---.....-- 13, 132. 23 3, 283. 05 6, 566. 11 1, 546. 91 
Pax MAGUIte s: 22s—e5scus cece she ceeuseeenecessess 4, 284.95 1, 071. 24 2, 142. 48 504. 74 
Paid Dy transleree sscsecscs cceese ssc ccccecese caus 4, 284.95 1, O71. 24 2, 142. 48 A. 74 
Deficiency in payment or overpayment.......... None None None None 


NING)4 cote sce ane stc caomewanthebeaeesececes 76, 571.05 19,142.76 | 38, 285.52 3, 977. 48 
Tilabillty ss. cssss so cecawacGeeasenasccs sosseeecee 63, 084. 85 15, 771. 21 31, 542. 42 2, 276. 94 
Unpaid assessment to be abated........---------- 13, 486. 20 3, 371. 55 6, 743. 10 700. 54 
DASDUIGY occa cdensnccwchdswcscctpeossacsananuceus 63, 084.85 | 15,771.21 | 31,542.42 3, 276. 94 
Paid by translenee oq cass wo ss ese once cesses 39, 045. 58 9, 761.39 | 19,522.78 2, 028. 22 


Deficiency in paymont...........---...0-s0-00-- 24, 039. 27 6,009.82 | 12,019. 64 1, 28. 72 

















The Memorandum Opinion of The Tax Court of the United 
States entered May 22, 1951, and the deficiency notice dated 
April 19, 1949, have been made the basis of the adjustments 
shown in the attached schedules. 


Puritan CHURCH—THE CHURCH OF AMERICA 
PERIOD: OCT. 14, 1945, TO DEC. 31, 1945 


Schedule 1—Adjustments to Net Income 


Net income as disclosed by deficiency notice dated Apr. 19, 1949__.. $6, 700 


Adjustment (decrease) 
Schedule 1-A—Ezxplanation of Adjustment 


Income as determined in the deficiency notice on basis of 
bank deposits is reduced in the amount of $4,500.00, which 
amount represents a loan from Anita P. Bird and Viggo E. 
Bird. 

Schedule 2—Computation of Income Taz 
Net income, schedule 1 
Normal tax net income and surtax net income 


Normal tax on $2,200 @ 15% 
Surtakx: on: $2:200"@ 10%:~ 33252205 hoa see ees ce ck 


Income tax liability 


Tax, penalty and interest assessed: original (no 
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Schedule 3—Adjustments to Net Income 
YEAR ENDED DEC. 31, 1946 


Net income as disclosed by deficiency notice dated April 19, 


DES es oi os css secre gre ee err Ser ote ne) er a ee $47, 013. 54 
AS COPPOCUCG we eeee cn cee hace ccoboose web ee cke successes 19, 065. OL 
Adjustment: (decrease) ..2<sc2-sseccecccccccsesccccccwsseecc 27, 948. 53 


Puritan CHURCH—THE CHURCH OF AMERICA 
YEAR ENDED DEC. 31, 1946 


Schedule 3-A—Exzxplanation of Adjustments 


Income as determined in the deficiency notice on the basis 
of bank deposits is reduced in the amount of $27,948.53, which 
amounts represent loans from Anita P. Bird and Viggo E. Bird. 

Schedule 4—Computation of Income Tax 
Net income; (6Chedule Genes ace os oe re ir $19, 065. OL 
Normal tax net income and surtax net income_________-------- 


Normal tax: on $5,000 @ 15% .ncsnccnnncccccccccccecceccccccc 
Normal tax on $14,065.01 @ 17% _--------------------_-------- 
Surtax on $19,065.01 @ 6%------------------------------_-- 


income tax Wabiity. 2: ole ee eee ee ee se ec cee 


Tax 25% penalty |50% penalty} Assessed 
interest 


Tax, penalty and interest assessed; original (no 


return 00d) 2.4 odcscp we castdadakcesanseencacse NGONG! |bonsscanessnlees acct ccc becececccaas 
Additional, Mar. 4, 1949 list, 5 Spl. #11, page 0 line 

Di ciicnccmacksicannnnaknebnancussuaseveveummees wae $17,417.18 | $4,354.29 | $8,708.59 
Total AGSOSSMNON (Ss ccc cocecwsaccevenucesecessuset 17, 417. 18 4, 354. 29 8, 708. 59 
TAROUIG YS ce ren est eeo un cuanncneancdderacenens 4, 284. 95 1,071.% 2, 142. 48 
OVETESSOSSINGN Gi ss ono ce cweciesssceiescessccseees 6, 566. 11 
Pe WN ty poccc soc oesceccucsasccuedcucaceenccees 2, 142. 48 


Payments by transferor, Sept. 2, 1949, Sept. 19, 


1949, and Oct. 4, 1949_.....-----------------eee 2, 142. 48 





Deficiency in payment or overpayment. --....... None 
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Schedule 5—Adjustments to Net Income 
YEAR ENDED DECEMBER 31, 1947 
Net income as disclosed by deficiency notice dated Apr. 19, 


$201, 502. 77 
166, 012. 77 


Schedule 5-A—Explanation of Adjustment 


Income as determined in the deficiency notice on basis of 
bank deposits is reduced in the amounts as shown below: 


Loan from Anita P. Bird and Viggo E. Bird 
Overstatement as stipulated 


Total detrease: 2-23 e- oes c Scene cece cece wn eowceeenteeecoesse 35, 490 


Puritan CHURCH—THE CHURCH OF AMERICA 
YEAR ENDED DEC. 31, 1947 
Schedule 6—Computation of Income Tax 
Net income, schedule 5 $166, 012. 77 
Normal tax and surtax net income 


Normal tax @ 24% 
Surtax @ 14% 23, 241. 79 


Hncome tax liabilitys.~.csccsisesene eee ecw ed sSeces 63, 084. 85 


19, 142. 76 3, 977. 48 


19, 142. 76 3, 977. 48 
15,771.21 | 31,542. 42 3, 276. $4 


3, 371. 55 6, 743. 10 700, 54 


15,771.21 | 31,542. 42 3, 276. 94 
9, 761.39 | 19,522.78 2, 028. 22 


6,009.82 | 12,019.64 1, 248. 72 
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The Tax Court of the United States, Washington 
Docket No. 25701 


Puritan CHurcH Buitpinc Funp, Anita P. Brep 
AND Epirs §S. Parker, TRUSTEES, PETITIONER 


v. 
CoMMISSIONER OF INTERNAL REVENUE, RESPONDENT 


DECISION 


Pursuant to notice under Rule 50 of the Court’s Rules of 
Practice the respondent in the above-entitled proceeding filed 
a@ computation on August 2, 1951, and on September 10, 1951, 
petitioner filed “Taxpayer’s Objection to Respondent’s Com- 
putation Filed in the Tax Court on August 2, 1951,” and on 
September 18, 1951, filed a motion amending its motion of 
September 10, 1951. Hearing was held thereon on September 
19, 1951. After hearing the respective arguments, and upon 
consideration, the Court’s decision will be entered in accord- 
ance with the respondent’s computation. 

Now, therefore, it is 

Ordered and decided: That there are overpayments in in- 
come tax, 25% penalty, and 50% penalty for the period Octo- 
ber 14, 1945, to December 31, 1945, due petitioner as trans- 
feree of Puritan Church—The Church of America, in the 
amounts of $1,159.00, $289.75 and $579.50, respectively; and 
that there are overpayments in income tax, 25% penalty, and 
50% penalty for the calendar year 1946 in the amounts of 
$13,132.23, $3,283.05 and $6,566.11, respectively, all of which 
amounts were paid after the mailing of the notice of deficiency; 
and there are liabilities on the part of this petitioner as trans- 
feree of Puritan Church—The Church of America in income 
tax of $24,039.27, a 25% penalty of $6,009.82, and a 50% 
penalty of $12,019.64 for the calendar year 1947, together 
with interest thereon as provided by law. 

(Signed) LurTHer A. JOHNSON, 
Judge. 
Entered September 28, 1951. 
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The Tax Court of the United States 
Docket No. 25701 


Puritan CHurcH Burutpinc Funp, Anita P. Bimp 
AND Epirs S. PARKER, TRUSTEES, PETITIONERS 


v. 
CoMMISSIONER OF INTERNAL REVENUE, RESPONDENT 


RESPONDENT'S COMPUTATION FOR ENTRY OF DECISION 


Respondent respectfully submits to the Court, in compliance 
with its opinion determining the issues in this proceeding that 
petitioner is liable in the amount of $118,859.65, plus interest 
as provided by law as transferee of the assets of the Puritan 
Church—The Church of America in respect of the taxable 
period from October 14, 1945 to December 31, 1945 and the 
taxable years ended December 31, 1946 and 1947, and that 
petitioner has paid $101,800.56 of the principal and $4,797.68 
of the interest, such payments having been made after the 
issuance of the notice of deficiency herein. 

In the attached statement the liability is allocated between 
the respective years in order that it may be properly accounted 
for on the records of the Collector of Internal Revenue. The 
interest therein has been computed only to the date of 
assessment. 

This computation is submitted in accordance with the 
opinion of the Court, without prejudice to the respondent’s 
right to contest the correctness of the decision entered herein 
by the Court, pursuant to the statutes in such cases made 
and provided. 

(Signed) Charles Oliphant, H. H. H. 

CHARLES OLIPHANT, 
Chief Counsel, 
Bureau of Internal Revenue. 
Of counsel: 
JoHn D. Kitey, 
Division Counsel, 
Wan. SCHWERDTFEGER, 
Special Attorney, 
Bureau of Internal Revenue. 
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AF: JGA 
i Computation Statement 
Docket No. 25701 
—_— In rE: Porrran CHurcH BuritoinG Funp, Anita P. Brrp AND 


Epira S. Parker, TRUSTEES, STANWICH Roap, Cos Cop, 
v CoNNECTICUT 


TRANSFEBEE INCOME Tax LIABILITY 


Period Oct. 14, 1945, to Dec. 31, 1945 





Tax 25% penalty|/50% penalty; Assessed 








interest 
Tax assessed (July 12, 1949 list, Spl. #7, page 0 
NUC0C) in ewes sacstwese ces csccsnccoeveceeswasas $1, 709. 00 $A27. 25 $854. 50 $340. $4 
Payments as follows: Sept. 2, 1949, $3,331.39... ..- 1, 709. 00 427.25 854. 50 340. 8&4 
Disbillty2ho5 occ ce cescsseecantateesaccsascceees 550. 00 137. 50 275.00 109. 69 
OverpayMentasssi052s 2s o-oo ec cwceeendees nes 1, 159. 00 289, 75 579. 30 231.15 
Section 322, Internal Revenue Code. 
No return filed. 
Statutory notice of deficiency mailed August 12, 1949. 
Petition filed Nov. 7, 1949. 
, No claim filed. 
Year Ended Dec. 31, 1946 
a : Tax 25% penalty|50% penalty} Assessed 
interest 
Tax assessed (July 12, 1949 list, Spl. #7, page 0, - 
BOG 2) 6 ccenccsuacncceccecécrsesacaunateobpecen $17,417.18 | $4,354.29 | $8, 708, 59 $2, 248. 62 
Payments as follows: i 
Beg SIO coccnnanensansananaian $6, 622. 04 
Sépt19:'1960 ce nccucsccecceset ce 987. 60 : 
Sept..19, 1940... ceacnncetacnsocss - 9,700.00 
OCC 6, FOND csesescsnsccunseneuas 15, 399. 04 
Total: sensoccesseceavsecascas 32,908.68 | 17,417.18 4, 354, 29 8, 708. 59 2, 428. 62 
TAQDUNCY ccs cccsenseecdsnasesssccsceccewecexeces 4, 284.95 1, 071. 24 2, 142. 48 597. 49 
OVOPPOY MON bia seseea esos cose ecccecncseecndasess 13, 132. 23 3, 283.05 6, 566. 11 1, 831. 13 


Section 522, Internal Revenue Code. 
We return filed. 

Statutory notice of deficiency mailed August 12, 1949. 
Petition filed November 7, 1949. 

No claim filed. 
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Year Ended Dec. 31, 1947 












Tax 25% penalty/50% penalty} Assessed 
interest 


—_—_——$_$_$_$ | $< — | 


Tax assessed (July 12, 1949 list, Spl. #7, page 0, 
$76, 571.05 | $19, 142.76 | $38, 285. 52 $6, 082. 67 


63,084.85 | 15,771.21 | 31,542.42 5,011.35 


13, 486. 20 3, 371. 55 6, 743. 10 J, 071.32 





63,084.85 | 15,771.21 | 31,542. 42 5,011.35 
39, 045. 58 9, 761.39 | 19, 522.78 3, 023. 22 








2A, 039. 27 6,009.82 | 12,019. 64 2, 983. 13 





The Memorandum Opinion of the Tax Court of The United 
States, entered May 22, 1951, and deficiency notice dated Au- 
gust 12, 1949 have been made the basis of the computations 
shown in the attached schedules and exhibit. 


Puritan Church Building Fund, transferee 
Puritan Church—The Church of America, transferor 


SCHEDULE 1—TRANSFEREE INCOME Tax LiasBILity 


Period October 14, 1945, to December $1, 1945 
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SCHEDULE 2—TRANSFEREE INCOME Tax LIABILITY 


Year Ended December 31, 1946 


Tax 25% penalty |50% penalty] Assessed 





interest 
| 
Liability of transferor (exhibit A)...-...--------- HA, 234.95 | $1,071.24 | $2, 142.48 $597. 49 
Paid by translerdr: css 222s cscecetecsssasescecse None None None None 
‘Transteree lis billty.- 2. .<o<<cccscawe es secenadecsne 4, 284.95 1,071. 24 2, 142. 48 597. 49 
Paid by transferee: 
Sep bs -SaMO oe coccct cece ce ciewews $6, 822. 04 
Bent: 1971000 wets cs oe sce 967. 60 
Sept: 19, 1980s coc ccccsssnzscscuce 9, 700. 00 
OCT 4,100 oi esecccnsscacicsecece 15, 399. 04 
32,908.68 | 17,417.18 4, 354A. 29 8, 708. 59 2, 428. 62 
Overpaymen tals sooo 5502 35 toe asecacnieeewe 13, 132. 23 3, 283. 05 6, 566. 11 1, 831.13 
Tax assessed, July 12, 1949 list, Spl. '#7, page 0, 
WNC GC: ccieenscssccvcsacocccdenckenscesasass 17, 417.18 4, 354. 29 8, 708. 59 2, 428, 62 
MAR DULG ses cabcss can woasaxsenueweasesseuwseee 4, 284.95 1,071. 24 2, 142. 48 597. 49 
OVETASSESEMONGiscaccnccsccocosucecoesaccsesacess 13, 132. 23 3, 283. 05 6, 566. 11 1, 831.13 


Puritan Church Building Fund, transferee 
Puritan Church—The Church of America, transferor 


ScHEDULE 3—TEANSFEREE INCOME Tax LiaBriiry 


Year Ended December 31, 1947 


Tax 25% penalty|50% penalty| Assessed 





interest 

Liability of transferor (exhibit A)...........----- $63, 084.85 | $15, 771.21 | $31, 42. 42 $5, 011.35 
Paid: Oysrans(6tots ose eo cee ee ee ee None None None None 
‘Transleree lsbility)s.ccccccccccccccsccesencssces 63, 084. 85 15, 771. 21 31, 542. 42 5,011.35 
Paid by transferee, Oct. 4, 1949, $70,357.97....---- 39, 045. 58 9, 761.39 | 19, 522.78 2, 028. 22 
Transferee deficiency in payment--_....---------- 24, 039. 27 6,009.82 | 12,019. 64 2, 983. 13 
Tax assessed July 12, 1949 list, page 0, line 4C__--] 76,571.05 | 19,142.76 | 38,285. 52 6, 082. 67 
TADDINCY cc ccpesedaswewecueeeswereteusoscueseues 63,084.85 | 15,771.21 31, 542. 42 5,011.35 

6, 743. 10 1, 071. 32 


OVOTASseSSINION Ge cecwcesdcccscek ce cckercesssceees 13, 486. 20 | 3, 371. 55 





Puritan Church Building Fund, transferee 
Puritan Church—The Church of America, transferor 
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EXHIBIT A—INCOME TAX LIABILITY OF TRANSFEROR 


ScHEDULE 1—ADJUSTMENTS TO NET INCOME 


Perioe Oct. 14, 1945, to Dec. 31, 1945 


Net income as disclosed by deficiency notice 
Net income as disclosed by deficiency notice dated Apr. 19, 1949_ $6, 700. 00 


Adjustment (decrease) 
ScHEDULE 1—-A—EXPLANATION OF ADJUSTMENT 


Income as determined in the deficiency notice on basis of bank deposits 
is reduced in the amount of $4,500.00 which amount represents a loan 
from Anita P. Bird and Viggo N. Bird. 


ScHEDULE 2—COMPUTATION OF INCOME Tax 
Net income, schedule 1 
Normal tax net income and surtax net income 


Normal tax on $2,200 at 13% 
Surtax on $2,200 at 10% 


Income tax liability 


SCHEDULE 3—ADJUSTMENTS TO NET INCOME 


Year ended Dec. 31, 1946 
Net income as disclosed: by deficiency notice dated Apr. 19, 1949_ $47, 013. +4 


Adjustment (decrease) 


ScHEDULE 3-A—EXPLANATION OF ADJUSTMENTS 


Income as determined in the deficiency notice on the basis of bank de- 
posits is reduced in the amount of $27,948.53, which amounts represent 
loans from Anita P. Bird and Viggo N. Bird. . 


ScHEDULE 4—CoMPUTATION OF INCOME Tax 


Year ended Dec. 31, 1946 
Net income, schedule 3 $19, 065. 01 


Normal tax net income and surtax net income 19, 065. 01 


Normal tax on $5,000 at 15% 
Normal tax on $14,065.01 at 17% 
Surtax on $19,065.01 at 6% 


Income tax liability 
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SCHEDULE 5—ADJUSTMENTS TO NET INCOME 


Year ended Dec. 31, 1947 
Net income as disclosed by deficiency notice dated Apr. 19, 


NGO a ch a a ha ha es 2 a es $201, 502. 77 
AS “COLMected ja ane o ese cee aw hee wemccnn wens nnemececosaees 166, 012. 77 
Adjustments: (déeréase) oso oan oe kee sane 35, 490.00 


SCHEDULE 5-A—EXPLANATION OF ADJUSTMENT 


Income as determined in the deficiency notice on basis of bank deposits is 
reduced in the amounts as shown below: 


Loan from Anita P. Bird and Viggo E. Bird_-_._-_______------ $5, 500. 00 
Overstatement as stipulated__.__.-___-__----- 2 29, 990. 00 
Total: decrease: -ncccccuweewnsacacaweweeneceweeneeenwocosces 35, 490. 00 


SCHEDULE 6—COMPUTATION OF INCOME Tax 














Net income; schedule $.i.- 2. son ceeonse sn ene $166, 012. 77 
Normal tax and surtax net Spee ens an 166, 012. %7 
Normal tax at OE Ca ie eee RE REE Tay 39, 843. 06 
Surteas (86/145 sow see occu wba suneeceaecceeuues 23, 241. 79 
Income; ‘tax: Hisbilitys=ccceessocos cock comceesee ec cccsees 63, 084. 85 


U. S$. GOVERNMENT PRINTING OFFICE: 1958 











